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Presidential Documents

Title 3—

The President

Proclamation 7673 of May 2, 2003

Jewish Heritage Week, 2003

By the President of the United States of America

A Proclamation

The extraordinary heritage of Jewish Americans reflects the strength and
spirit of our Nation. Their deep family and community ties and strong
religious traditions exemplify America’s cultural diversity. Jewish Heritage
Week provides an opportunity to recognize the contributions of Jewish Ameri-
cans to our country and to celebrate their commitment to faith, family,
and freedom.

The Jewish people began their search for freedom more than 3,000 years
ago. From the struggle of the Exodus, to the miracle of the Maccabees,
to the horrors of the Holocaust, to the creation of the democratic State
of Israel, Jews have faced and survived many challenges. Jews draw on
their faith to provide hope for the future.

For centuries, Jews have immigrated to the United States to realize their
dreams and enjoy the blessings of religious tolerance and individual liberty.
Today, Jewish Americans play an important role in the success and growth
of our country. Their accomplishments in education, industry, science, art,
literature, and dozens of other fields have strengthened our Nation and
enriched our culture.

Throughout their history, Jewish Americans have demonstrated that goodness
can overcome evil. Guided by moral principles, they bring to our Nation
a rich heritage that recognizes the dignity of every citizen and the possibilities
of every life. Countless Jewish charitable organizations are helping serve
the men, women, and children across our country who are in need. Their
works of kindness and mercy help to build a more generous and compas-
sionate Nation.

During this week, we also recognize the many Jewish Americans serving
in our Armed Forces who are working to rid the world of terror and bring
freedom and justice to the oppressed. Every generation of Americans must
rise to meet its own challenges, and this generation of Jewish Americans
is standing strong to defend our freedoms and help make America a land
of opportunity for all.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim May 4 through May
11, 2003, as Jewish Heritage Week. I urge all Americans to learn more
about the rich history of Jewish Americans and to celebrate their contribution
to our cultural diversity.



24334 Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003 /Presidential Documents

IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of May, in the year of our Lord two thousand three, and of the Independence
of the United States of America the two hundred and twenty-seventh.

[FR Doc. 03-11522
Filed 5-6-03; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1710

RIN 0572—-AB80

Useful Life of Facility Determination

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is changing the requirement to
use depreciation rates for determining
loan terms. Depreciation rates contain
other variables such as cost of removal
and salvage value which preclude using
these rates to determine useful life of a
facility when these other variables are
unknown. RUS depreciation
requirements for financial statement
purposes remain in effect.

If the proposed useful life of a facility
is deemed inappropriate by RUS, other
means to establish an appropriate term
for the loan will apply. Current reliance
solely on depreciation rates has been
determined to not be as appropriate as
looking at proposals on a case-by-case
basis. This rule is made as part of the
RUS efforts to continually look for ways
to streamline lending requirements and
make regulations useful and direct.

EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Patrick R. Sarver, Management Analyst,
Rural Utilities Service, Electric Program,
Room 4024 South Building, Stop 1560,
1400 Independence Ave., SW.,
Washington, DC 20250-1560,
Telephone: 202—690-2992, FAX: 202—
690—0717, E-mail:
psarver@rus.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not

been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule related
notice titled “Department Programs and
Activities Excluded from Executive
Order 12372” (50 FR 47034) advising
that RUS loans and loan guarantees
were not covered by Executive Order
12372.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
proposed rule meets the applicable
standards provided in section 3 of the
Executive Order. In addition, all state
and local laws and regulations that are
in conflict with this rule will be
preempted; no retroactive effect will be
given to this rule, and, in accordance
with section 212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6912 (e)), administrative
appeals procedures, if any are required,
must be exhausted before an action
against the Department or its agencies
may be initiated.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the Rural
Utilities Service is not required by 5
U.S.C. 551 et seq. or any other provision
of law to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Information Collection and
Recordkeeping Requirements

This rule contains no additional
information collection or recordkeeping
requirements under OMB control
number 0572—-0032 that would require
approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this proposed rule
is not subject to the requirements of

sections 202 and 205 of the Unfunded
Mandates Reform Act.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic
Assistance Programs under No. 10.850,
Rural Electrification Loans and Loan
Guarantees. This catalog is available on
a subscription basis from the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402-9325, telephone
number (202) 512—1800.

Background

RUS is authorized to make loans and
loan guarantees with a final maturity of
up to 35 years. The final maturity is
based on the useful life of the facilities
to be financed. When determining the
useful life of such facilities, current
regulations require that the useful life
determination be consistent with the
borrower’s proposed depreciation rates
for facilities. The depreciation
requirements contained in RUS Bulletin
183—1 remain in effect for financial
statement preparation and allocation of
asset costs. However, depreciation rates
cannot be readily converted to
determine a facility’s useful life.

In the electric utility industry
depreciation is designed to allocate the
costs of electric plant, including net
salvage (cost of removal less salvage),
over the estimated useful life of the
plant. The depreciation rates, therefore,
include components for estimated cost
of removal and net salvage. In recent
years net salvage has, in many cases,
become a significant factor in
depreciation rates. As a result, without
knowing the net salvage components,
the depreciation rates cannot readily be
converted to determine the estimated
useful life of electric plant.

RUS will continue to allow borrowers
the option of utilizing the depreciation
rates contained in RUS Bulletin 183-1
and avoid the cost of individual



24336

Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003/Rules and Regulations

depreciation studies to determine the
components of its depreciation rates.
This rule will eliminate the requirement
for a useful life determination based
solely upon the depreciation rates as
found in Bulletin 183-1. If the useful
life being proposed by the borrower is
not satisfactory to RUS, the depreciation
rates listed in RUS Bulletin 183-1 will
no longer be used in lieu there of for
loan term calculation. RUS will
consider an independent evaluation, the
manufacturer’s estimated useful-life or
RUS experience with like-property as
alternatives to an unsatisfactory
proposal made by the borrower. RUS
views this new back-stop approach to
reviewing and approving the
determination of the useful life of a
facility as a more appropriate method.
The increased difficulties in
establishing net salvage values and
recent experience in using the fixed
range of depreciation rates as found in
Bulletin 183—1, dictates a more flexible
approach.

This rule change was first issued as a
proposed rule and published in the
Federal Register, Vol. 67, No. 68,
Tuesday, April 9, 2002. One comment
was received in full support of the rule
change and provided specific reasons
why reliance on Bulletin 183—1 alone
may not be the best method for
determining the useful life of a facility.
The RUS is making this change to
regulations as part of its ongoing effort
to minimize administrative burden,
streamline the loan process, and update
regulations to reflect current
requirements. This change in
regulations will provide greater latitude
in establishing the useful life of a
facility being financed but at the same
time maintain RUS approval for making
the determination.

List of Subjects in 7 CFR Part 1710

Electric power, Electric utilities, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas.

m For the reasons set forth in the
preamble, chapter XVII of title 7 of the
Code of Federal Regulations, is amended
as follows:

PART 1710—GENERAL AND PRE-
LOAN POLICIES AND PROCEDURES
COMMON TO INSURED AND
GUARANTEED ELECTRIC LOANS

= 1. The authority citation for part 1710
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart C—Loan Purposes and Basic
Policies

m 2. Amend § 1710.115 by revising
paragraph (b) to read as follows:

§1710.115 Final maturity.

* * * * *

(b) Loans made or guaranteed by RUS
for facilities owned by the borrower
generally must be repaid with interest
within a period, up to 35 years, that
approximates the expected useful life of
the facilities financed. The expected
useful life shall be based on the
weighted average of the useful lives that
the borrower proposes for the facilities
financed by the loan, provided that the
proposed useful lives are deemed
appropriate by RUS. RUS Form 740c,
Cost Estimates and Loan Budget for
Electric Borrowers, submitted as part of
the loan application must include, as a
note, either a statement certifying that at
least 90 percent of the loan funds are for
facilities that have a useful life of 33
years or longer, or a schedule showing
the costs and useful life of those
facilities with a useful life of less than
33 years. If the useful life determination
proposed by the borrower is not deemed
appropriate by RUS, RUS will base
expected useful life on an independent
evaluation, the manufacturer’s
estimated useful-life or RUS experience
with like-property, as applicable. Final
maturities for loans for the
implementation of programs for demand
side management and energy resource
conservation and on and off grid
renewable energy sources not owned by
the borrower will be determined by
RUS. Due to the uncertainty of
predictions over an extended period of
time, RUS may add up to 2 years to the
composite average useful life of the
facilities in order to determine final
maturity.

* * * * *

Dated: March 17, 2003.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 03-11241 Filed 5-6—-03; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM251, Special Conditions No.
25-234-SC]

Special Conditions: Raytheon HS.125
Series 700A/B Airplanes; High
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for Raytheon HS.125A Series
700A/B airplanes, modified by Midcoast
Aviation, Inc. These modified airplanes
will have a novel or unusual design
feature when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. The modification
incorporates the installation of dual
Rockwell Collins Air Data Computers
(ADC-87A) and ALI-80A altimeters.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for the
protection of these systems from the
effects of high-intensity radiated fields
(HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that provided by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is April 22, 2003.
Comments must be received on or
before June 6, 2003.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM251, 1601 Lind Avenue, SW.,
Renton, Washington, 98055—-4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. All comments must be marked:
Docket No. NM251.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, FAA, Airplane and Flight Crew
Interface Branch, ANM—111, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind
Avenue, SW., Renton, Washington,
98055—4056; telephone (425) 227-2799;
facsimile (425) 227-1320.
SUPPLEMENTARY INFORMATION:

FAA Determination as to Need for
Public Process

The FAA has determined that notice
and opportunity for prior public
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comment is impracticable because these
procedures would significantly delay
certification of the airplane and thus
delivery of the affected airplane. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance;
however, the FAA invites interested
persons to participate in this rulemaking
by submitting written comments, data,
or views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this document
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On February 28, 2003, Midcoast
Aviation, Inc., #14 Archview Drive,
Cahokia, Illinois 62206, applied for a
supplemental type certificate (STC) to
modify the Raytheon HS.125 Series
700A and Series 700B airplanes
approved under Type Certificate No.
A3EU. The HS.125 Series 700A and
Series 700B are low wing corporate jets
with two Garrett AiResearch TFE-731
engines mounted on the aft fuselage.
The airplane carries two crewmembers
and up to 15 passengers. The maximum
ramp weight varies between 24,800 Lbs.
and 25,500 Lbs. depending on the fuel
tanks installed. The airplane is
approved to operate up to 41,000 feet
altitude. The modification incorporates
the installation of dual Rockwell Collins
Air Data Computers (ADG-87A) and
ALI-80A altimeters.

The dual Rockwell Collins ADCs and
altimeters replace the existing altimetry
system. This system uses electronics to

a far greater extent than the original
altimetry system, and may be more
susceptible to electrical and magnetic
interference caused by high-intensity
radiated fields (HIRF). The disruption of
these signals could result in loss of
altitude, or present misleading
information to the pilot.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Amendment 21-69, effective
September 16, 1991, Midcoast Aviation,
Inc. must show that the Raytheon
HS.125A Series 700A/B airplanes, as
changed, continue to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A3EU, or the applicable
regulations in effect on the date of
application for the change. (Subsequent
changes have been made to § 21.101 as
part of Amendment 21-77, but those
changes do not become effective until
June 10, 2003.) The regulations
incorporated by reference in the type
certificate are commonly referred to as
the “original type certification basis.”
The certification basis for the modified
Raytheon HS.125A Series 700A/B
airplanes includes 14 CFR part 25
effective February 1, 1965, as amended
by Amendments 25—1 through 25-20.
Other applicable amendments,
regulations, and special conditions are
noted in Type Certificate Data Sheet
A3EU.

If the Administrator finds that the
applicable airworthiness regulations
(part 25, as amended) do not contain
adequate or appropriate safety standards
for the Raytheon HS.125 Series 700A/B
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Raytheon HS.125 Series
700A/B airplanes must comply with the
fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of part
36.

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38, and become part of the
type certification basis in accordance
with §21.101(b)(2), Amendment 21-69,
effective September 16, 1991.

Special conditions are initially
applicable to the model for which they
are issued. Should Midcoast Aviation,
Inc. apply at a later date for a
supplemental type certificate to modify
any other model already included on
the same type certificate to incorporate
the same or similar novel or unusual
design feature, these special conditions

would also apply to the other model
under the provisions of § 21.101(a)(1),
Amendment 21-69, effective September
16, 1991.

Novel or Unusual Design Features

The Raytheon HS.125A Series 700A/
B airplanes modified by Midcoast
Aviation, Inc. will incorporate the
installation of dual Rockwell Collins Air
Data Computers (ADC—87A) and ALI-
80A altimeters. Because these advanced
systems use electronics to a far greater
extent than the original altimetry
system, they may be more susceptible to
electrical and magnetic interference
caused by high-intensity radiated fields
(HIRF) external to the airplane. The
current airworthiness standards of part
25 do not contain adequate or
appropriate safety standards for the
protection of this equipment from the
adverse effects of HIRF. Accordingly,
these systems are considered to be a
novel or unusual design feature.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the Raytheon HS.125A Series 700A/
B airplanes, modified by Midcoast
Aviation, Inc. These special conditions
require that the new dual Rockwell
Collins Air Data Computers (ADC-87A)
with ALI-80A altimeters, which
perform critical functions, be designed
and installed to preclude component
damage and interruption of function
due to both the direct and indirect
effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters and the advent of space and
satellite communications, coupled with
electronic command and control of the
airplane, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
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installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraph 1 or 2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths indicated in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.

Field strength
Frequency (volts per meter)
Peak Average
10 kHz-100 kHz ... 50 50
100 kHz-500 kHz 50 50
500 MHz-2 kHz .... 50 50
2 MHz-30 MHz ..... 100 100
30 MHz-70 MHz ... 50 50
70 MHz-100 MHZ 50 50
100 MHz-200 MHz 100 100
200 MHz-400 MHz 100 100
400 MHz-700 MHz 700 50
700 MHz-1 GHz ... 700 100
1 GHz-2 GHz ....... 2000 200
2 GHz-4 GHz ....... 3000 200
4 GHz—6 GHz ....... 3000 200
6 GHz-8 GHz ....... 1000 200
8 GHz-12 GHz ..... 3000 300
12 GHz-18 GHz ... 2000 200
18 GHz—-40 GHz ... 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to Raytheon
HS.125 Series 700A/B airplanes
modified by Midcoast Aviation, Inc. to
include the dual Rockwell Collins Air
Data Computers (ADC—87A) and ALI-
80A altimeters. Should Midcoast
Aviation, Inc. apply at a later date for a
supplemental type certificate to modify
any other model already included on
Type Certificate A3EU to incorporate
the same or similar novel or unusual
design feature, these special conditions

would apply to that model as well
under the provisions of § 21.101(a)(1),
Amendment 21-69, effective September
16, 1991.

Conclusion

This action affects only certain novel
or unusual design features on Raytheon
HS.125 Series 700A/B airplanes
modified by Midcoast Aviation, Inc. It is
not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

The substance of these special
conditions has been subjected to the
notice and comment procedure in
several prior instances and has been
derived without substantive change
from those previously issued. Because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

» The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the supplemental type
certification basis for Raytheon HS.125
Series 700A/B airplanes modified by
Midcoast Aviation, Inc.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Renton, Washington, on April 22,
2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—11228 Filed 5—-6—03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM252, Special Conditions No.
25-235-SC]

Special Conditions: McDonnell
Douglas Model DC-9-81, —82, —83, and
—87 Airplanes; High Intensity Radiated
Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for McDonnell Douglas Model
DC-9-81, —82, —83, and —87 airplanes
modified by Electronic Cable
Specialists. These airplanes will have
novel or unusual design features when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. The modification involves
installation of electronic flight displays
that perform critical functions. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of high-
intensity-radiated fields (HIRF). These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is April 14, 2003.
Comments must be received on or
before June 6, 2003.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate, Attn:
Rules Docket (ANM-113), Docket No.
NM252, 1601 Lind Avenue SW.,
Renton, Washington, 98055—4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. All comments must be marked:
Docket No. NM252.

FOR FURTHER INFORMATION CONTACT:
Meghan Gordon, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
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Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055—4056;
telephone (425) 227-2138; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for public comment in
accordance with 14 CFR 11.38 are
unnecessary, because the FAA has
provided previous opportunities to
comment on substantially identical
special conditions and has fully
considered and addressed all the
substantive comments received. Based
on a review of the comment history and
the comment resolution, the FAA is
satisfied that new comments are
unlikely. The FAA, therefore, finds that
good cause exists for making these
special conditions effective upon
issuance.

However, the FAA invites interested
persons to participate in this rulemaking
by submitting written comments, data,
or views. The most helpful comments
reference a specific portion of the
special conditions, explain the reason
for any recommended change, and
include supporting data. We ask that
you send us two copies of written
comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late, if it is possible to do so
without incurring expense or delay. We
may change these special conditions,
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these
special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On September 12, 2002, Electronic
Cable Specialists applied for a
supplemental type certificate (STC) to
modify McDonnell Douglas Model DC—
9-81, —82, —83, and —87 airplanes. These
airplanes are currently approved under
Type Certificate AGWE. The
modification installs electronic flight

displays in the cockpit. The existing
Captain’s and First Officer’s electro-
mechanical attitude indicators (ADIs)
and horizontal situation indicators
(HSIs) will be replaced by flat panel
displays with associated cockpit display
controllers. These avionics/electronics
and electrical systems may be
vulnerable to high intensity radiated
fields (HIRF) external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR
21.101, Amendment 21-69, effective
September 16, 1991, Electronic Cable
Specialists must show that McDonnell
Douglas Model DC-9-81, —82, —83, and
—87 airplanes, as modified, continue to
meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate AGWE or the applicable
regulations in effect on the date of
application for the change. Subsequent
changes have been made to § 21.101 as
part of Amendment 21-77, but those
changes do not become effective until
June 10, 2003.

The regulations incorporated by
reference in the type certificate are
commonly referred to as the “original
type certification basis.” The
certification basis for the McDonnell
Douglas Model DC-9-81, —82, —83, and
—87 airplanes includes 14 CFR part 25,
effective February 1, 1965, as amended
by amendments 25—1 through 25-40,
except for special conditions and
exceptions noted in Type Certificate
ABWE.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the McDonnell Douglas
Model DC-9-81, —-82, —83, and —87
airplanes modified by Electronic Cable
Specialists because of novel or unusual
design features, special conditions are
prescribed under the provisions of
§21.16.

Special conditions, as defined in
§11.19, are issued in accordance with
§11.38 and become part of the type
certification basis in accordance with
§21.101(b)(2), Amendment 21-69,
effective September 16, 1991.

Special conditions are initially
applicable to the model for which they
are issued. Should Electronic Cable
Specialists apply later for a
supplemental type certificate to modify
any other model included on Type
Certificate ABWE to incorporate the
same novel or unusual design features,
these special conditions would also
apply to the other model under the
provisions of § 21.101(a)(1),
Amendment 21-69, effective September
16, 1991.

Novel or Unusual Design Features

The McDonnell Douglas Model DC-9—
81,81, —83, and —87 airplanes
modified by Electronic Cable Specialists
will incorporate new electronic flight
displays that perform critical functions.
This system may be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane. The current
airworthiness standards of part 25 do
not contain adequate or appropriate
safety standards for the protection of
this equipment from the adverse effects
of HIRF. Accordingly, these systems are
considered to be novel or unusual
design features.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes have made it necessary
to provide adequate protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the McDonnell Douglas Model DC—
9-81, —82, —83, and —87 airplanes
modified by Electronic Cable
Specialists. These special conditions
require that new avionics/ electronic
and electrical systems that perform
critical functions be designed and
installed to preclude component
damage and interruption of function
due to both the direct and indirect
effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters and the advent of space and
satellite communications, coupled with
electronic command and control of
airplanes, the immunity of critical
avionic/ electronic and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplanes will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown in
accordance with either paragraph 1 OR
2 below:
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1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths identified in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.

Field strength
Frequency (volts per meter)

Peak Average
10 kHz-100 kHz ....... 50 50
100 kHz-500 kHz ..... 50 50
500 kHz-2 MHz ........ 50 50
2 MHz-30 MHz ......... 100 100
30 MHz-70 MHz ....... 50 50
70 MHz-100 MHz ..... 50 50
100 MHz-200 MHz ... 100 100
200 MHz-400 MHz ... 100 100
400 MHz-700 MHz ... 700 50
700 MHz-1 GHz ....... 700 100
1GHz -2 GHz .......... 2000 200
2 GHz-4 GHz ........... 3000 200
4 GHz—6 GHz ........... 3000 200
6 GHz-8 GHz ........... 1000 200
8 GHz-12 GHz ......... 3000 300
12 GHz-18 GHz ....... 2000 200
18 GHz-40 GHz ....... 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.
Applicability

As discussed above, these special
conditions are applicable to McDonnell
Douglas Model DC-9-81, —82, —83, and
—87 airplanes modified by Electronic
Cable Specialists. Should Electronic
Cable Specialists apply later for design
change approval to modify any other
model included on Type Certificate
ABWE to incorporate the same novel or
unusual design feature, these special
conditions would apply to that model as
well under the provisions of
§21.101(a)(1), Amendment 21-69,
effective September 16, 1991.

Conclusion

This action affects only certain novel
or unusual design features on
McDonnell Douglas Model DC-9-81,
—82, —83, and —87 airplanes modified by

Electronic Cable Specialists. It is not a
rule of general applicability and affects
only the applicant who applied to the
FAA for approval of these features on
these airplanes.

The FAA has determined that notice
and opportunity for public comment are
unnecessary, because the FAA has
provided previous opportunities to
comment on substantially identical
special conditions and has fully
considered and addressed all the
substantive comments received. The
FAA is satisfied that new comments are
unlikely and finds, therefore, that good
cause exists for making these special
conditions effective upon issuance.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
McDonnell Douglas Model DC-9-81,
—82,-83, and —87 airplanes modified by
Electronic Cable Specialists.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions. Functions whose
failure would contribute to or cause a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Renton, Washington, on April 14,
2003.

Ali Bahrami

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-11227 Filed 5-6—-03; 8:45 am|]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-14735; Airspace
Docket No. 03—-AEA-02]

Amendment of Class D Airspace,
Rome, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment removes the
description of the Class D airspace
designated for Rome, NY. The
commissioning of the Airport Traffic
Control Tower (ATCT) at Griffiss
Airpark, Rome, NY has been delayed
indefinitely. Therefore, the Class D
airspace designated for Griffiss Airpark
cannot be supported and will be
removed.

DATES: May 7, 2003.

ADDRESSES: Send comments on the rule
in triplicate to: Manager, Airspace
Branch, AEA-520, Docket No. FAA—
2003-14735; Airspace Docket No. 03—
AEA-02, FAA Eastern Region, 1
Aviation Plaza, Jamaica, NY 11434—
4809.

The official docket may be examined
in the Office of the Regional Counsel,
AEA-7, FAA Eastern Region, 1 Aviation
Plaza, Jamaica, NY 11434-4809;
telephone (718) 553-3255. An informal
docket may also be examined during
normal business hours at the address
listed above.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, 1 Aviation
Plaza, Jamaica, NY 11434-4809,
telephone: (718) 553—4521.
SUPPLEMENTARY INFORMATION: Although
this action is a final rule, which
involves the amendment of the Class D
at Rome, NY, by removing that airspace
designated for Griffiss Airpark, and was
not preceded by notice and public
procedure, comments are invited on the
rule.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
environmental, and energy-related
aspects of the rule which might suggest
the need to modify the rule.
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History

Federal Register document 02—29902,
Airspace Docket No. 02—AEA-13,
published in the Federal Register on
November 25, 2002 (67 FR 70533—
70534) established the description of the
Class D airspace area at Room, NY.
Federal Register document 03—6333,
Airspace Docket No. 02—AEA-13,
published in the Federal Register on
March 17, 2003 (68 FR 12582-12583)
delayed the effective date of the
establishment of the Class D airspace at
Rome, NY. Subsequently, the
commissioning date for the ATCT has
been delayed indefinitely and the need
for Class D airspace cannot be
supported.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) removes the description of the
Class D airspace at Rome, NY, by
removing that airspace designated for
Griffiss Airpark. The commissioning of
the ATCT has been delayed indefinitely.
As aresult the Rome, NY, Class D
airspace is no longer required for air
safety. Class D airspace designations for
airspace extending upward from the
surface of the earth are published in
paragraph 5000 of FAA Order 7400.9K,
dated August 30, 2002, and effective
September 16, 2002, which is
incorporated by reference in 14 CFR
71.1.

Under the circumstances presented,
the FAA concludes that the more
restrictive Class D airspace at Rome, NY
is no longer supported and the flight
rules pertinent to Class E airspace
should apply. Accordingly, since this
action merely reverts the Rome, NY,
Class D airspace to Class E, notice and
public procedure under 5 U.S.C. 553(b)
are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporated by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

= 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 289.

§71.1 [Amended]

= 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002 and effective
September 16, 2002, is amended as
follows:

Paragraph 5000 Class D airspace areas
extending upward from the surface of the
earth.

* * * * *

AEANYD Rome, NY [Removed]

* * * * *

Dated: Issued in Jamaica, New York on
April 17, 2003.

Loretta Martin,

Acting Assistant Manager, Air Traffic
Division, Eastern Region.

[FR Doc. 03—11232 Filed 5-6-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. FAA—01-ANM-16]
Establishment of Class E Airspace at

Richfield Municipal Airport, Richfield,
uT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action will establish
Class E5 airspace at Richfield Municipal
Airport, Richfield, UT. Recently
developed Area Navigation (RNAV)/
Global Positioning (GPS) Standard
Terminal Arrival Routes (STARs) and
Departure Procedures (DPs) have made
this action necessary for the
containment of aircraft executing
Instrument Flight Rule (IFR) operations
at Richfield Municipal Airport within
controlled airspace. The intended effect

of this action is to provide an increased
level of safety for aircraft executing IFR
operations between the terminal and en
route phase of flight at Richfield
Municipal Airport, Richfield, UT.
EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT: Ed
Haeseker, ANM-520.7; telephone (425)
227-2527; Federal Aviation
Administration, Docket No. 01-ANM—
16, 1601 Lind Avenue SW, Renton,
Washington 98055-4056.
SUPPLEMENTARY INFORMATION:

History

On December 2, 2002, the FAA issued
a Notice of Proposed Rulemaking to
amend Title 14 Code of Federal
Regulations, Part 71 (14 CFR part 71) by
establishing Class E5 airspace at
Richfield Municipal Airport, Richfield,
UT. [67 FR 71058]. The proposal would
provide an increased level of safety for
aircraft executing IFR operations
between terminal and en route phases of
flight at Richfield Municipal Airport,
Richfield, UT. Interested parties were
invited to participate in the rulemaking
proceeding by submitting written
comments on the proposal. No
comments were received. Class E5
airspace extending upward from 700
feet above the surface, is published in
Paragraph 6005, of FAA Order 7400.9K,
dated August 30, 2002, and effective
September 16, 2002, which is
incorporated by reference in 14 CFR
Part 71. The Class E5 airspace
designation listed in this document will
subsequently be published in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E5 airspace at
Richfield Municipal Airport, Richfield,
UT. Class E5 controlled airspace is
necessary to cotain aircraft executing
IFR operations at Richfield Municipal
Airport. The FAA establishes Class E5
airspace, where necessary, to contain
aircraft transitioning between terminal
and en route environments. This rule is
designed to provide for the safe and
efficient use of navigable airspace and to
promote safe flight operations under IFR
at Richfield Municipal Airport and
between terminal and en route
transition phases. The new Class E5
airspace will be depicted on
aeronautical charts for pilot reference.
The Coordinates for this airspace docket
are based on North American Datum 83.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
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“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE; AIRWAYS;
ROUTES; AND REPORTING POINTS

» 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

= 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designation and Reporting Points, dated
August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM CO E5 Richfield Municipal Airport,
Richfield, UT
[Lat. 38°44'11" N, long. 112°05'56" W.]
That airspace extending upward from 700
feet above the surface within a 7.5 mile
radius of the Richfield Municipal Airport;
and that airspace extending upward from
1,200 feet above the surface bounded by a
line beginning at lat. 39°24'30" N., long.
112°27'41" W.; to lat. 39°16'00" N., long.
112°00'00" W.; to lat. 39°42'00" N., long.
110°54'00" W.; to lat. 39°27'00" N., long.
110°46'00" W.; to lat. 39°03'00" N., long.
110°30'00" W., to lat. 38°32'00" N., long.
110°42'00" W., to 1at.38°20'00" N., long.
110°48'00" W.; to lat. 38°40'00" N., long.
111°47'00" W.; to lat. 38°16'40" N., long.
112°36'40" W.; to lat. 38°29'00" N., long.
112°53'00" W.; to lat. 39°11'30" N., long.
112°34'00" W.; thence to the point of origin,
excluding that airspace within Federal

Airways and the Price, UT, Huntington, UT,
Milford, UT, and Delta, UT Class E airspace.

* * * * *

Issued in Seattle, Washington, on April 11,
2003.

ViAnne Fowler,

Acting Assistant Manager, Air Traffic
Division, Northwest Mountain Region.

[FR Doc. 03—11233 Filed 4-6-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2003-14454; Airspace
Docket No. 03-AE-01]

Establishment of Class E Airspace;
Lake Placid, NY

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Lake Placid, NY.
Controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to contain aircraft
operating into Lake Placid Airport, Lake
Placid, NY under Instrument Flight
rules (IFR).

EFFECTIVE DATE: 0901 UCT September 4,
2003

FOR FURTHER INFORMATION CONTACT: Mr.
Francis Jordan, Airspace Specialist,
Airspace Branch, AEA-520, Air Traffic
Division, Eastern Region, Federal
Aviation Administration, 1 Aviation
Plaza, Jamaica, New York 11434-4809,
telephone: (718) 553—4521.

SUPPLEMENTARY INFORMATION:
History

On March 17, 2003, a notice
proposing to amend part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by establishing Class E airspace
extending upward from 700 feet above
the surface within a 7.5-mile radius of
Lake Placid Airport, Lake Placid, NY
was published in the Federal Register
(68 FR 12621). Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA
on or before April 16, 2003. No
comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace area
designations for airspace extending
upward from the surface of the earth are

published in paragraph 6005 of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) provides controlled Class E
airspace extending upward from 700
feet above the surface for aircraft
conducting IFR operations within a 7.5-
mile radius of Lake Placid Airport, Lake
Placid, NY.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

= In consideration of the foregoing, the
Federal Aviation Administration
amends 124 CFR part 71 as follows:

PART 71—[AMENDED]

» 1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *
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AEA NY E5 Lake Placid, NY [NEW]

Lake Placid Airport, NY
(Lat. 44°15'52" N., long. 73°57'43" W.)
That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Lake Placid Airport, excluding that
portion that coincides with the Saranac Lake,
NY Class E airspace area.
* * * * *

Issued in Jamaica, New York on April 17,
2003.

Loretta Martin,

Acting Assistant Manager, Air Traffic
Division, Eastern Region.

[FR Doc. 03-11231 Filed 5-6—-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

15 CFR Part 270

[Docket No: 021224331-3093-03]

RIN 0693-AB52

Procedures for Implementation of the
National Construction Safety Team Act

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Final rule.

SUMMARY: The Director of the National
Institute of Standards and Technology
(NIST), Technology Administration,
United States Department of Commerce,
is today issuing a final rule amending
regulations found at 15 CFR part 270
implementing the National Construction
Safety Team Act (“Act”). An interim
final rule with a request for public
comments containing general provisions
regarding implementation of the Act
and establishing procedures for the
collection and preservation of evidence
obtained and the protection of
information created as part of
investigations conducted pursuant to
the Act was published in the Federal
Register on January 30, 2003. This final
rule responds to comments received in
response to the January 30, 2003 notice.
The changes include clarifications and
editorial corrections to several sections
of the interim final rule.

DATES: This rule is effective on June 6,
2003.

FOR FURTHER INFORMATION CONTACT: Dr.
James E. Hill, Deputy Director, Building
and Fire Research Laboratory, National
Institute of Standards and Technology,
Mail Stop 8600, Gaithersburg, MD
20899-8600, telephone number (301)
975-5900.

SUPPLEMENTARY INFORMATION:

Background

The National Construction Safety
Team Act, Pub. L. 107-231, was enacted
to provide for the establishment of
investigative teams (“Teams”’) to assess
building performance and emergency
response and evacuation procedures in
the wake of any building failure that has
resulted in substantial loss of life or that
posed significant potential of substantial
loss of life. The purpose of
investigations by Teams is to improve
the safety and structural integrity of
buildings in the United States. A Team
will (1) Establish the likely technical
cause or causes of the building failure;
(2) evaluate the technical aspects of
evacuation and emergency response
procedures; (3) recommend, as
necessary, specific improvements to
building standards, codes, and practices
based on the findings made pursuant to
(1) and (2); and recommend any
research and other appropriate actions
needed to improve the structural safety
of buildings, and improve evacuation
and emergency response procedures,
based on the findings of the
investigation. Section 2(c)(1) of the Act
requires that the Director develop
procedures for certain activities to be
carried out under the Act as follows:
regarding conflicts of interest related to
service on a Team; defining the
circumstances under which the Director
will establish and deploy a Team;
prescribing the appropriate size of
Teams; guiding the disclosure of
information under section 7 of the Act;
guiding the conduct of investigations
under the Act; identifying and
prescribing appropriate conditions for
provision by the Director of additional
resources and services Teams may need;
to ensure that investigations under the
Act do not impede and are coordinated
with any search and rescue efforts being
undertaken at the site of the building
failure; for regular briefings of the
public on the status of the investigative
proceedings and findings; guiding the
Teams in moving and preserving
evidence; providing for coordination
with Federal, State, and local entities
that may sponsor research or
investigations of building failures; and
regarding other issues.

NIST published an interim final rule
with a request for public comments in
the Federal Register on January 30,
2003 (68 FR 4693), seeking public
comment on general provisions
regarding implementation of the Act
and on provisions establishing
procedures for the collection and
preservation of evidence obtained and
the protection of information created as

part of investigations conducted
pursuant to the Act, including guiding
the disclosure of information under
section 7 of the Act (§§270.350,
270.351, and 270.352) and guiding the
Teams in moving and preserving
evidence (§ 270.330). These general
provisions and procedures, comprising
Subparts A and D of the rule, are
necessary to the conduct of the
investigation of the World Trade Center
disaster, already underway, and became
effective immediately upon publication.

The comment period closed on March
3, 2003.

In the near future, NIST plans to
publish in the Federal Register a notice
of proposed rulemaking and request for
comments, establishing the remaining
procedures necessary for
implementation of the Act.

Summary of Public Comments Received
by NIST in Response to the January 30,
2003 Interim Final Rule, and NIST’s
Response to Those Comments

NIST received two responses to the
request for comments. One response
was from a private, not-for-profit
organization that develops international
building codes. The second response
was from a local government agency. A
detailed analysis of the comments
follows.

Comment: One comment encouraged
NIST to use a particular code
development process. The commenter
offered to assist NIST in developing and
advancing the necessary code change
proposals that will advance the
recommendations of the investigation
team.

Response: This comment is outside
the scope of this rulemaking.

Comment: One comment stated that
the proposed rule should consider
specifying the criteria for the Team’s
deployment.

Response: As required by section
(c)(1)(B) of the Act, NIST will publish
procedures “defining the circumstances
under which the Director will establish
and deploy a Team” in its notice of
proposed rulemaking setting forth the
remaining procedures necessary to
implement the Act.

Comment: One comment stated that
“[clonsideration should be given to the
question of whether a finding or
establishing of ““the likely technical
cause or causes of the building failure”
will have evidentiary weight or
authority”, and if so, “‘consideration
should also be given to mandatory rights
to a hearing or other participation
* ok %

Response: By statute, “[n]o part of any
report resulting from such investigation,
or from an investigation under the
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National Construction Safety Team Act,
shall be admitted as evidence or used in
any suit or action for damages arising
out of any matter mentioned in such
report.”

Comment: One comment stated that
the proposed regulations may conflict
with and override New York City
inspection and enforcement procedures.
Provisions should be considered that
prevent NIST from interfering with such
activities.

Response: The Act and its
implementing regulations pertain to the
investigation into the technical causes
of specific building failures and do not
affect routine building inspections and
enforcement activities by state or local
government.

Comment: One comment stated that
the requirements in the proposed
regulations should include the sharing
of information at all levels of City
agencies, and not only by “law
enforcement” and should include local
police, fire, etc.

Response: NIST expects to work
closely with state and local governments
during NIST investigations of building
failures.

Comment: One comment stated that
although the proposed regulations
permit parties to retain copies of
documentary evidence taken by the
Team, the proposed regulations do not
address how parties may gain
subsequent access to the original
documentary evidence and/or material
samples, which may be needed for the
preparation of claims and defenses.

Response: The commenter apparently
confuses the requirements for members
of the public who are in possession of
evidence with the requirements for
investigation participants.

Section 270.313(c), which governs
requests for documentary evidence from
members of the public, specifically
requires a request to be in writing and
to include, among other items, “(4) A
request that each person to whom the
request is directed produce and permit
inspection and copying of the
documents and physical evidence in the
possession, custody, or control of that
person * * *.”” Under this provision,
members of the public who submit
evidence to an investigation may keep
the original and provide the Team a
copy.

Section 270.310 governs evidence
collected by investigation participants
who are not NIST employees. It requires
that such investigation participants
transfer original evidence to NIST, and
retain a copy of the evidence only if
necessary to carry out their duties under
the investigation. This requirement
ensures that all evidence collected

during the course of an investigation be
held in a central location for
recordkeeping and chain of custody
purposes.

Comment: One comment stated that
credentialing should be determined in
collaboration with local law
enforcement.

Response: Credentialing must be
accomplished in accordance with the
laws and regulations governing Federal
investigations.

Comment: One comment suggested
that NIST address the issue of when an
investigation is concluded and the
Team’s authority dissolves.

Response: NIST plans to include a
provision addressing this issue in its
planned notice of proposed rulemaking
setting forth the remaining procedures
necessary to implement the Act.

Comment: One comment pointed out
an inconsistency in the use of the terms
“evidence” and “information” in
§270.310. The same commenter
suggested a revision to § 270.312 to
include both “evidence” and
“information’.

Response: NIST agrees that the use of
both “evidence” and “information” in
§270.310 is confusing. Section 270.310
has been revised to replace the word
“information” with the word
“evidence.” This revision eliminates the
need for the suggested revision to
§270.312.

Comment: One comment identified an
incorrect reference in § 270.314. The
reference to § 270.312 should instead
refer to § 270.313.

Response: NIST has corrected this
€ITOor.

Comment: One comment suggested
that the term “confidential information”
be defined in the regulations.

Response: NIST has deleted the
sentence in § 270.312 that contains the
only reference in the regulation to
“confidential information.” The receipt
and release of information is addressed
elsewhere in the regulation.

Comment: One comment suggested
that § 270.313(b) be revised by adding a
requirement that requests for responses
to written questions include a
“‘statement that the Director has
established a Team, and that the Lead
Investigator (name) has requested
information.”

Response: NIST believes that the
language of § 270.313(b)(1) is sufficient
to make clear that the request is made
under the authority of the Act.

Comment: One comment suggested
that § 270.315 be revised by combining
two of the factors the Director will
consider in determining whether to
issue a subpoena. Two of the factors
NIST included in the interim final rule

are: (1) Whether the testimony,
documentary, or physical evidence is
required for an investigation being
conducted pursuant to the Act; and (2)
Whether the evidence is relevant to the
purpose of the investigation. The
commenter suggested combining these
two factors to read: “(1) Whether the
testimony, documentary, or physical
evidence is relevant to an investigation
being conducted pursuant to the Act.”

Response: NIST disagrees with the
suggested revision. Whether evidence is
relevant to an investigation is an
important factor to consider; however,
not all relevant evidence is necessarily
required for an investigation. NIST will
only issue subpoenas for relevant
evidence that is required for an
investigation.

Comment: One comment suggested
that subpoenas either be signed by the
General Gounsel, in addition to the
Director, or that subpoenas contain a
statement that the General Counsel has
concurred in the issuance of the
subpoena. The commenter suggested
that § 270.315(c)(5) be revised to reflect
change.

Response: Neither of these suggested
changes is necessary because the
existing regulations require the
concurrence of the General Counsel
prior to issuance of a subpoena.

Comment: One comment suggested
revising § 270.315(d)(2) by adding the
words “return receipt requested”, to
require that service of a subpoena will
be by certified mail, return receipt
requested, or delivery to the last known
residence or business address of such
person or agent.

Response: NIST agrees. Section
270.315(d)(2) has been revised to reflect
the change.

Comment: One comment suggested
paragraph (a) of § 270.323 repeat the
words “request permission to” before
“take action necessary, appropriate, and
reasonable in light of the nature of the
property to be inspected and to carry
out the duties of the Team.”

Response: NIST disagrees. The
paragraph is clear as it was originally
written.

Additional Information
Executive Order 12866

This rule has been determined not to
be significant under section 3(f) of
Executive Order 12866.

Executive Order 12612

This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.
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Administrative Procedure Act

Prior notice and an opportunity for
public comment are not required for this
rule of agency organization, procedure,
or practice. 5 U.S.C. 553(b)(A).

Regulatory Flexibility Act

Because notice and comment are not
required under 5 U.S.C. 553, or any
other law, the analytical requirements of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) are inapplicable. As such, a
regulatory flexibility analysis is not
required, and none has been prepared.

Paperwork Reduction Act

Notwithstanding any other provision
of the law, no person is required to, nor
shall any person be subject to penalty
for failure to comply with, a collection
of information, subject to the
requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

There are no collections of
information involved in this
rulemaking.

National Environmental Policy Act

This rule will not significantly affect
the quality of the human environment.
Therefore, an environmental assessment
or Environmental Impact Statement is
not required to be prepared under the
National Environmental Policy Act of
1969.

List of Subjects in 15 CFR Part 270

Administrative practice and
procedure; Buildings and facilities;
Disaster assistance; Evidence;
Investigations; National Institute of
Standards and Technology; Science and
technology; Subpoena.

Dated: May 2, 2003.
Karen H. Brown,
Deputy Director.
m For the reasons set forth in the

preamble, Title 15 of the Code of Federal
Regulations is amended as follows:

PART 270—NATIONAL
CONSTRUCTION SAFETY TEAMS

» 1. The authority citation for part 270 is
revised to read as follows:

Authority: Pub. L. 107-231, 116 Stat. 1471
(15 U.S.C. 7301 et seq.).

= 2. Section 270.310 is amended by
revising the introductory text to read as
follows:

§270.310 Evidence collected by
investigation participants who are not NIST
employees.

Upon receipt of evidence pursuant to
an investigation under the Act, each

investigation participant who is not a
NIST employee shall:

* * * * *

§270.312 [Amended]

= 3. Section 270.312 is amended by
removing the last sentence.

§270.314 [Amended]

m 4.In §270.314, the reference to
“§270.312” is revised to read
“§270.313".

= 5. Section 270.315 is amended by
revising paragraph (d)(2) to read as
follows:

§270.315 Subpoenas.
* * * * *

(d) * % %

(2) By certified mail, return receipt
requested, or delivery to the last known
residence or business address of such
person or agent; or

* * %

* * * * *

[FR Doc. 03-11361 Filed 5-6—03; 8:45 am]
BILLING CODE 3510-13-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Part 232

[Release Nos. 33-8224; 34-47766; 35—
27672; 39-2407; 1C-26032]

RIN 3235-AG96
Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the Commission) is
adopting revisions to the EDGAR Filer
Manual to reflect updates to the EDGAR
system based upon recent rulemaking
activity related to mandating the
electronic filing, and Web site posting
by issuers with corporate Web sites, of
beneficial ownership reports filed by
officers, directors and principal security
holders under section 16(a) of the
Securities Exchange Act of 1934,
generally as required by section 403 of
the Sarbanes-Oxley Act of 2002, as well
as the fact that EDGAR will no longer
accept magnetic tape cartridges as a
filing medium. The new release will
include a new Online Forms Internet
Web site (https://
www.onlineforms.edgarfiling.sec.gov)
that will allow for the online creation
and submission of ownership reports
Forms 3, 4 and 5; their amendments,
Forms 3/A, 4/A and 5/A; and, a minor

update to EDGARLink submission
template 2 to disallow the filing of the
ownership forms due to the online
capability. The revisions to the Filer
Manual reflect these changes, most
significantly, within the addition of a
third Volume entitled “EDGAR Release
8.5 OnlineForms Filer Manual Volume
III.” Volumes I and II of the Filer
Manual, EDGARLink and the N-SAR
Supplement respectively, have been
modified, mainly, to reference the new
Online Forms Web site and the removal
of magnetic tape cartridges as a filing
medium. Support for filing via magnetic
tape cartridges is being removed due to
lack of use by filers. This feature was
last used officially by a filer, for a live
filing, in 2001, and only by a few filers
that whole year. The updated manual
will be incorporated by reference into
the Code of Federal Regulations.

EFFECTIVE DATE: May 7, 2003. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
May 7, 2003.

FOR FURTHER INFORMATION CONTACT: In
the Office of Information Technology,
Rick Heroux at (202) 942—8800; for
questions concerning Investment
Management company filings, Ruth
Armfield Sanders, Senior Special
Counsel, or Shaswat K. Das, Senior
Counsel, Division of Investment
Management, at (202) 942—0978; and for
questions concerning Corporation
Finance company filings, Herbert
Scholl, Office Chief, EDGAR and
Information Analysis, Division of
Corporation Finance, at (202) 942-2940.

SUPPLEMENTARY INFORMATION: Today we
are adopting an updated EDGAR Filer
Manual (Filer Manual). The Filer
Manual describes the technical
formatting requirements for the
preparation and submission of
electronic filings through the Electronic
Data Gathering, Analysis, and Retrieval
(EDGAR) system. It also describes the
requirements for filing using
modernized EDGARLink.2

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic

1 We originally adopted the Filer Manual on April
1, 1993, with an effective date of April 26, 1993.
Release No. 33-6986 (Apr. 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on September 17, 2001. See Release No. 33—
8007 (September 24, 2001) [66 FR 49829].

2This is the filer assistance software we provide
filers filing on the EDGAR system.
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format.? Filers should consult the Filer
Manual in conjunction with our rules
governing mandated electronic filing
when preparing documents for
electronic submission.*

Based upon recent rulemaking
activity related to mandating the
electronic filing, and Web site posting
by issuers with corporate Web sites, of
beneficial ownership reports filed by
officers, directors and principal security
holders under section 16(a) of the
Securities Exchange Act of 1934,
generally as required by section 403 of
the Sarbanes-Oxley Act of 2002, EDGAR
Release 8.5 will be implemented on May
5, 2003. This release includes a new
Online Forms Internet Web site
(https://
www.onlineforms.edgarfiling.sec.gov)
that will support the online creation and
submission of ownership reports Forms
3, 4 and 5; their amendments, Forms 3/
A, 4/A and 5/A; and, a minor update to
EDGARLink submission template 2 to
disallow the filing of the ownership
forms due to the online capability. The
release also includes a patch to the
EDGARLink software, which provides
improved precision of the fee and
interest calculations. The patch is only
necessary for those filers that will
assemble fee-bearing filings. EDGAR 8.5
supports backward compatibility with
the current version of the EDGARLink
templates. Notice of the update has
previously been provided on the
EDGAR filing Web site and on the
Commission’s public Web site. The
discrete updates are reflected on the
filing Web site and in the updated Filer
Manual Volumes.

The new Web site has been designed
to make it easier for individuals to
satisfy the electronic filing obligations

3 See Rule 301 of Regulation S-T (17 CFR
232.301).

4 See Release Nos. 33—6977 (Feb. 23, 1993) [58 FR
14628], IC-19284 (Feb. 23, 1993) [58 FR 14848], 35—
25746 (Feb. 23, 1993) [58 FR 14999], and 33-6980
(Feb. 23, 1993) [58 FR 15009] in which we
comprehensively discuss the rules we adopted to
govern mandated electronic filing. See also Release
No. 33-7122 (Dec. 19, 1994) [59 FR 67752], in
which we made the EDGAR rules final and
applicable to all domestic registrants; Release No.
33-7427 (July 1, 1997) [62 FR 36450], in which we
adopted minor amendments to the EDGAR rules;
Release No. 33-7472 (Oct. 24, 1997) [62 FR 586471,
in which we announced that, as of January 1, 1998,
we would not accept in paper filings that we
require filers to submit electronically; Release No.
34-40934 (Jan. 12, 1999) [64 FR 2843], in which we
made mandatory the electronic filing of Form 13F;
Release No. 33-7684 (May 17, 1999) [64 FR 27888],
in which we adopted amendments to implement
the first stage of EDGAR modernization; Release No.
33-7855 (April 24, 2000) [65 FR 24788], in which
we implemented EDGAR Release 7.0; Release No.
33-7999 (August 7, 2001) [66 FR 42941], in which
we implemented EDGAR Release 7.5; Release No.
33-8007 (September 24, 2001) [66 FR 42829], in
which we implemented EDGAR Release 8.0.

that will apply to them when electronic
submission of these Forms is mandated
later this year. Another benefit of the
new release is that, in addition to the
ownership reports Forms 3, 3/A, 4, 4/A,
5 and 5/A, the new EDGAR Online
Forms Web site can be used for the
online filing of other forms, that may be
included in future SEC rulemaking
activity, when they become technically
available.

Along with adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

You may obtain paper copies of the
updated Filer Manual at the following
address: Public Reference Room, U.S.
Securities and Exchange Commission,
450 Fifth Street, NW., Washington DC
20549-0102. We will post electronic
format copies on the Commission’s Web
site; the address for the Filer Manual is
<http://www.sec.gov/info/edgar.shtml>.
You may also obtain copies from
Thomson Financial Inc, the paper and
microfiche contractor for the
Commission, at (800) 638—8241.

Since the Filer Manual relates solely
to agency procedures or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act (APA).5 It follows that
the requirements of the Regulatory
Flexibility Act ® do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is May 7, 2003. In accordance with the
APA,” we find that there is good cause
to establish an effective date less than
30 days after publication of these rules.
The EDGAR system upgrade to Release
8.5 is scheduled to occur on May 3,
2003, becoming available on May 5,
2003. The Commission believes that it is
necessary to coordinate the effectiveness
of the updated Filer Manual with the
scheduled system upgrade.

Statutory Basis

We are adopting the amendments to
Regulation S-T under sections 6, 7, 8,
10, and 19(a) of the Securities Act,8
sections 3, 12, 13, 14, 15, 23, and 35A
of the Securities Exchange Act of 1934,°
section 20 of the Public Utility Holding
Company Act of 1935,10 section 319 of

55 U.S.C. 553(b).

65 U.S.C. 601-612.

75 U.S.C. 553(d)(3).

815 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).

915 U.S.C. 78c, 781, 78m, 78n, 780, 78w, and 7811
1015 U.S.C. 79t.

the Trust Indenture Act of 1939,11 and
sections 8, 30, 31, and 38 of the
Investment Company Act of 1940.12

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendment

» In accordance with the foregoing, Title
17, Chapter II of the Code of Federal
Regulations is amended as follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

= 1. The authority citation for Part 232
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 7811(d), 79t(a), 80a—8, 80a—29, 80a—30
and 80a—37.

= 2. Section 232.301 is revised to read as
follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The
requirements for filers using
modernized EDGARLink are set forth in
the EDGAR Release 8.5 EDGARLink
Filer Manual Volume I, dated April
2003. Additional provisions applicable
to Form N-SAR filers and Online Forms
filers are set forth in the EDGAR Release
8.5 Filer Manual Volume II N-SAR
Supplement, dated April 2003, and
EDGAR Release 8.5 Online Forms Filer
Manual Volume III, dated April 2003.
All of these provisions have been
incorporated by reference into the Code
of Federal Regulations, which action
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You
must comply with these requirements in
order for documents to be timely
received and accepted. You can obtain
paper copies of the EDGAR Filer
Manual from the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549—
0102 or by calling Thomson Financial
Inc at (800) 638—8241. Electronic format
copies are available on the
Commission’s Web site. The address for
the Filer Manual is <http://
www.sec.gov/info/edgar.shtml>. You
can also photocopy the document at the

1115 U.S.C. 77sss.
1215 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.
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Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

By the Commission.

Dated: April 30, 2003.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 03-11208 Filed 5—-6—03; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 310 and 358
[Docket No. 02N-0359]
RIN 0910-AA01

Ingrown Toenail Relief Drug Products
for Over-the-Counter Human Use

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a final
rule establishing conditions under
which over-the-counter (OTC) ingrown
toenail relief drug products containing
sodium sulfide 1 percent in a gel vehicle
are generally recognized as safe and
effective and not misbranded. This rule
also amends the regulation that lists
nonmonograph active ingredients in
OTC drug products for ingrown toenail
relief by removing sodium sulfide from
that list. This final rule is part of FDA’s
ongoing review of OTC drug products.

DATES: This rule is effective June 6,
2003.

FOR FURTHER INFORMATION CONTACT:
Gerald M. Rachanow, Center for Drug
Evaluation and Research (HFD-560),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2307.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of September
9, 1993 (58 FR 47602), FDA published
a final rule establishing that any
ingrown toenail relief drug product for
OTC human use is not generally
recognized as safe and effective and is
misbranded. (See 21 CFR 310.538.) In
that final rule, sodium sulfide 1 percent
was considered effective but not safe for
the temporary relief of pain associated
with ingrown toenails because of its
potential for causing adverse reactions,
particularly burning sensations and skin
irritation.

In the Federal Register of October 4,
2002 (67 FR 62218), after reviewing new
data that had been submitted, FDA
proposed to establish conditions under
which OTC ingrown toenail relief drug
products containing sodium sulfide 1
percent in a gel vehicle are generally
recognized as safe and effective and not
misbranded. The product is used with a
retainer ring to keep the product at the
area of application. The agency also
proposed to amend the regulation (21
CFR 310.538) that lists nonmonograph
active ingredients in OTC drug products
for ingrown toenail relief by removing
sodium sulfide from that list.

II. Comments Received in Response to
the Proposal

In response to the proposal, the
agency received two comments, which
are on public display in the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852.
One comment, from a drug
manufacturer, supported the agency’s
proposals and requested that the
agency’s review of the comments and
publication of the final rule be
completed as expeditiously as possible.
The second comment, from a consumer,
stated that the use of the product with
a “restraining” ring as indicated should
have a “green light.” The comment
added that there are many people who
experience the pain of an ingrown
toenail, and that these products will
help.

III. The Agency’s Final Conclusions

The agency concludes that the data
support OTC drug monograph status for
1 percent sodium sulfide in a gel vehicle
applied topically for the relief of
discomfort (pain) of ingrown toenail.
The product is used with a retainer ring
to keep the product at the area of
application. Accordingly, the agency is
proposing a new monograph in part 358,
subpart D (21 CFR part 358, subpart D)
for ingrown toenail relief drug products
that includes 1 percent sodium sulfide
gel. The agency is also amending
§310.538 to state that it no longer
applies to sodium sulfide.

Mandating warnings in an OTC drug
monograph does not require a finding
that any or all of the OTC drug products
covered by the monograph actually
caused an adverse event, and FDA does
not so find. Nor does FDA’s requirement
of warnings repudiate the prior OTC
drug monographs and monograph
rulemakings under which the affected
drug products have been lawfully
marketed. Rather, as a consumer
protection agency, FDA has determined
that warnings are necessary to ensure

that these OTC drug products continue
to be safe and effective for their labeled
indications under ordinary conditions
of use as those terms are defined in the
Federal Food, Drug, and Cosmetic Act.
This judgment balances the benefits of
these drug products against their
potential risks (see 21 CFR 330.10(a)).

FDA'’s decision to act in this instance
need not meet the standard of proof
required to prevail in a private tort
action (Glastetter v. Novartis
Pharmaceuticals, Corp., 252 F.3d 986,
991 (8th Cir. 2001)). To mandate
warnings, or take similar regulatory
action, FDA need not show, nor do we
allege, actual causation. For an
expanded discussion of case law
supporting FDA'’s authority to require
such warnings, see Labeling of
Diphenhydramine-Containing Drug
Products for Over-the-Counter Human
Use, Final Rule (67 FR 72555, December
6, 2002).

IV. Analysis of Impacts

FDA has examined the impacts of this
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601—612), and the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1501 et
seq.). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). Under
the Regulatory Flexibility Act, if a rule
has a significant economic impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of the rule on small entities.
Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement of anticipated costs and
benefits before proposing any rule that
may result in an expenditure in any one
year by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million (adjusted
annually for inflation).

The agency believes that this final
rule is consistent with the principles set
out in Executive Order 12866 and in
these two statutes. FDA has determined
that the final rule is not a significant
regulatory action as defined by the
Executive order and so is not subject to
review under the Executive order. As
explained later in this section, FDA
concludes that the final rule will not
have a significant economic impact on
a substantial number of small entities.
The Unfunded Mandates Reform Act
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does not require FDA to prepare a
statement of costs and benefits for this
final rule, because the rule is not
expected to result in any 1-year
expenditure that would exceed $100
million adjusted for inflation. The
current inflation adjusted statutory
threshold is about $110 million.

The purpose of this final rule is to
establish a monograph for ingrown
toenail relief drug products for OTC
human use and include sodium sulfide
1 percent in a gel vehicle in the
monograph. This final rule provides for
OTC availability of this type of product.

Manufacturers who wish to market
this type of product have the standard
costs associated with the introduction of
any new product. These include
preparation of labeling, stability testing,
and implementing manufacturing
procedures. Any cost incurred will be
voluntary if manufacturers elect to
market this type of product. This cost
may vary from manufacturer to
manufacturer; however, the burden on
small manufacturers is not greater than
that for large manufacturers.
Manufacturers will not incur any costs
related to proving safety and
effectiveness of the active ingredient for
this intended use.

Under the Regulatory Flexibility Act,
if a rule has a significant impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of a rule on small entities. This
final rule allows manufacturers to
market OTC ingrown toenail relief drug
products containing sodium sulfide 1
percent in a gel vehicle without having
to obtain an approved new drug
application, as is currently required,
and is beneficial to small entities. Thus,
this final rule will not impose a
significant economic burden on affected
entities. Therefore, under the Regulatory
Flexibility Act, the agency certifies that
the final rule will not have a significant
economic impact on a substantial
number of small entities. No further
analysis is required.

V. Paperwork Reduction Act of 1995

FDA concludes that the labeling
requirements in this document are not
subject to review by the Office of
Management and Budget because they
do not constitute a ‘““collection of
information” under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Rather, the labeling statements
are a ‘“‘public disclosure of information
originally supplied by the Federal
Government to the recipient for the
purpose of disclosure to the public” (5
CFR 1320.3(c)(2)).

VI. Environmental Impact

The agency has determined under 21
CFR 25.31(a) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

List of Subjects
21 CFR Part 310

Administrative practice and
procedure, Drugs, Labeling, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 358

Labeling, Over-the-counter drugs.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner

of Food and Drugs, 21 CFR parts 310 and

358 are amended as follows:
PART 310—NEW DRUGS

» 1. The authority citation for 21 CFR
part 310 continues to read as follows:
Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360b—360f, 360j, 361(a), 371, 374,
375, 379¢; 42 U.S.C. 216, 241, 242(a), 262,
263b—263n.
m 2. Section 310.538 is amended by
removing the ingredient sodium sulfide

in paragraph (a) and by adding paragraph

(e) to read as follows:

§310.538 Drug products containing active
ingredients offered over-the-counter (OTC)
for use for ingrown toenail relief.

* * * * *

(e) This section does not apply to
sodium sulfide labeled, represented, or
promoted for OTC topical use for
ingrown toenail relief in accordance
with part 358, subpart D of this chapter,
after June 6, 2003.

PART 358—MISCELLANEOUS
EXTERNAL DRUG PRODUCTS FOR
OVER-THE-COUNTER HUMAN USE

3. The authority citation for 21 CFR
part 358 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371.

m 4. Part 358 is amended by adding new
subpart D, consisting of §§ 358.301 to
358.350, to read as follows:

Subpart D—Ingrown Toenail Relief Drug

Products

Sec.

358.301 Scope.

358.303 Definitions.

358.310 Ingrown toenail relief active
ingredient.

358.350 Labeling of ingrown toenail relief
drug products.

Subpart D—Ingrown Toenail Relief
Drug Products

§358.301 Scope.

(a) An over-the-counter ingrown
toenail relief drug product in a form
suitable for topical administration is
generally recognized as safe and
effective and is not misbranded if it
meets each condition in this subpart
and each general condition established
in § 330.1 of this chapter.

(b) References in this subpart to
regulatory sections of the Code of
Federal Regulations are to chapter 1 of
title 21 unless otherwise noted.

§358.303 Definitions.

As used in this subpart:

(a) Ingrown toenail relief drug
product. A drug product applied to an
ingrown toenail that relieves pain or
discomfort either by softening the nail
or by hardening the nail bed.

(b) Retainer ring. A die cut
polyethylene foam pad coated on one
side with medical grade acrylic
pressure-sensitive adhesive. The
retainer ring has slots, center-cut
completely through the foam with the
cut of sufficient size to allow for
localization of an active ingredient in a
gel vehicle to a specific target area. The
retainer ring is used with adhesive
bandage strips to place over the retainer
ring to hold it in place.

§358.310
ingredient.
The active ingredient of the product is
sodium sulfide 1 percent in a gel
vehicle. The gel vehicle is an aqueous,
semisolid system with large organic
molecules interpenetrated with a liquid.

Ingrown toenail relief active

§358.350 Labeling of ingrown toenail relief
drug products.

(a) Statement of identity. The labeling
of the product contains the established
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name of the product, if any, and
identifies the product as an “ingrown
toenail relief product” or as an
“ingrown toenail discomfort reliever.”

(b) Indications. The labeling of the
product states, under the heading
“Use,” the following: “for temporary
relief of”’ [select one or both of the
following: 'pain’ or *discomfort’] ““from
ingrown toenails”. Other truthful and
nonmisleading statements, describing
only the use that has been established
and listed in this paragraph (b), may
also be used, as provided in § 330.1(c)(2)
of this chapter, subject to the provisions
of section 502 of the Federal Food, Drug,
and Cosmetic Act (the act) relating to
misbranding and the prohibition in
section 301(d) of the act against the
introduction or delivery for introduction
into interstate commerce of unapproved
new drugs in violation of section 505(a)
of the act.

(c) Warnings. The labeling of the
product contains the following warnings
under the heading “Warnings”:

(1) “For external use only” in accord
with §201.66(c)(5)(i) of this chapter.

(2) “Do not use [bullet]* on open
sores”’.

(3) ““Ask a doctor before use if you
have [bullet] diabetes [bullet] poor
circulation [bullet] gout”.

(4) “When using this product [bullet]
use with a retainer ring”.

(5) “Stop use and ask a doctor if
[bullet] redness or swelling of your toe
increases [bullet] discharge is present
around the nail [bullet] symptoms last
more than 7 days or clear up and occur
again within a few days”.

(d) Directions. The labeling of the
product contains the following
statements under the heading
“Directions’’:

(1) “[Bullet] adults and children 12
years and over:”

(i) “[Bullet] wash the affected area
and dry thoroughly [bullet] place
retainer ring on toe with slot over the
area where the ingrown nail and the
skin meet. Smooth ring down firmly.
[bullet] apply enough gel product to fill
the slot in the ring [bullet] place round
center section of bandage strip directly
over the gel-filled ring to seal the gel in
place. Smooth ends of bandage strip
around toes.”

(ii) “[Bullet] repeat twice daily
(morning and night) for up to 7 days
until discomfort is relieved or until the
nail can be lifted out of the nail groove
and easily trimmed”.

(2) “[Bullet] children under 12 years:
ask a doctor”.

1See § 201.66(b)(4) of this chapter for definition
of bullet.

Dated: April 23, 2003.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 03-11285 Filed 5-6—03; 8:45 am)]
BILLING CODE 4160-01-S

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9058]
RIN 1545-AY48

Guidance Under Section 817A
Regarding Modified Guaranteed
Contracts

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations affecting insurance
companies that define the interest rate
to be used with respect to certain
insurance contracts that guarantee
higher returns for an initial, temporary
period. Specifically, the final
regulations define the appropriate
interest rate to be used in the
determination of tax reserves and
required interest for certain modified
guaranteed contracts. The final
regulations also address how temporary
guarantee periods that extend past the
end of a taxable year are to be taken into
account.
DATES: Effective Date: These regulations
are effective as of May 7, 2003.
Applicability Date: For dates of
applicability, see § 1.817A-1(d).
FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Ann H.
Logan, 202—622-3970 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

On June 3, 2002, the Treasury
Department and the IRS published a
notice of proposed rulemaking (REG—
248110-96) under section 817A of the
Internal Revenue Code (Code) in the

Federal Register (67 FR 38214). The
notice was corrected in the Federal

Register (67 FR 41653) on June 19, 2002.

The proposed regulations were
designed, in part, to reflect the addition
of section 817A to the Code by section
1612 of the Small Business Job
Protection Act of 1996, Public Law 104—
188 (110 Stat. 1755). No one requested
to speak at the public hearing scheduled
for August 27, 2002. Accordingly, the
public hearing was canceled on August

15, 2002 (67 FR 53327). Comments in
response to the notice of proposed
rulemaking were received and are
addressed in the following Explanation
and Summary of Comments. After
consideration of all the comments, this
document adopts the proposed
regulations as revised by this Treasury
decision. In addition, previous guidance
under section 817A is revoked.

Explanation and Summary of
Comments

Two comments were filed with the
Office of the Chief Counsel of the
Internal Revenue Service. Both
commentators generally agreed with the
decisions incorporated in the proposed
regulations. However, both
commentators raised concern as to the
interaction of the interest rates to be
used for the reserve computations for
modified guaranteed contracts (MGCs)
with the reserve computation rules of
section 811(d). That provision imposes
an additional reserve computation rule
for contracts that guarantee beyond the
end of the taxable year payment or
crediting of amounts in the nature of
interest in excess of the greater of the
prevailing state assumed interest rate or
the applicable Federal interest rate. In
those circumstances, section 811(d)
requires that the contract’s future
guaranteed benefits be determined as
though the interest in excess of the
greater of the prevailing state assumed
interest rate or the applicable Federal
rate were guaranteed only to the end of
the taxable year.

Material was submitted as to the
possible distortion of taxable income
with respect to MGCs in declining
interest rate environments. Notably, in
cases where the interest rate required to
be used under the regulations as
proposed falls below the contract
crediting rate during the guarantee
period, section 811(d) will operate in a
manner that does not match taxable
income to actual income. As section
811(d) precludes taking future
guaranteed interest amounts into
account, examples showed that income
distortion could occur under this fact
pattern.

After review of the comments, the
proposed regulations have been
amended to waive section 811(d)
throughout the guarantee period of non-
equity-indexed MGCs.

Effect on Other Documents

Notice 97-32 is revoked as of May 7,
2003. Accordingly, the notice may
continue to be used by taxpayers if they
wish through the effective date of these
final regulations.
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Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notice
of proposed rulemaking were submitted
to the Small Business Administration
for comment on the regulations’ impact
on small business.

Drafting Information

The principal author of these
proposed regulations is Ann H. Logan,
Office of the Associate Chief Counsel
(Financial Institutions and Products),
Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the IRS and the
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part I

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAX

= Paragraph 1. The authority citation for
part 1 is amended by adding entries in
numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.807-2 also issued under 26
U.S.C. 817A(e) * * *

Section 1.811-3 also issued under 26
U.S.C. 817A(e) * * *

Section 1.812-9 also issued under 26
U.S.C. 817A(e) * * *

Section 1.817A-1 also issued under 26
U.S.C. 817A(e) * * *
» Par. 2. Section 1.807-2 is added to
read as follows:

§1.807-2 Cross-reference.

For special rules regarding the
treatment of modified guaranteed
contracts (as defined in section 817A
and §1.817A-1(a)(1)), see §1.817A-1.
m Par. 3. Section 1.811-3 is added to
read as follows:

§1.811-3 Cross-reference.

For special rules regarding the
treatment of modified guaranteed
contracts (as defined in section 817A
and §1.817A-1(a)(1)), see §1.817A—1.

m Par. 4. Section “1.812—9 is added to
read as follows:

§1.812-9 Cross-reference.

For special rules regarding the
treatment of modified guaranteed
contracts (as defined in section 817A
and §1.817A-1(a)(1)), see §1.817A-1.

m Par. 5. Sections §1.817A—-0 and
§1.817A-1 are added to read as follows:

§1.817A-0 Table of contents.
This section lists the captions that
appear in section § 1.817A-1:

§1.817A-1 Certain modified guaranteed
contracts.

(a) Definitions.

(1) Modified guaranteed contract.

(2) Temporary guarantee period.

(3) Equity-indexed modified guaranteed
contract.

(4) Non-equity-indexed modified
guaranteed contract.

(5) Current market rate for non-equity-
indexed modified guaranteed contract.

(6) Current market rate for equity-indexed
modified guaranteed contract.
[Reserved.]
(b) Applicable interest rates for non-equity-
indexed modified guaranteed contracts.
(1) Tax reserves during temporary
guarantee period.

(2) Required interest during temporary
guarantee period.

(3) Application of section 811(d).

(4) Periods after the end of the temporary
guarantee period.

(5) Examples.

(c) Applicable interest rates for equity-
indexed modified guaranteed contracts.
[Reserved.]

(d) Effective date.

§1.817A-1 Certain modified guaranteed
contracts.

(a) Definitions—(1) Modified
guaranteed contract. The term modified
guaranteed contract (MGCQ) is defined in
section 817A(d) as an annuity, life
insurance, or pension plan contract
(other than a variable contract described
in section 817) under which all or parts
of the amounts received under the
contract are allocated to a segregated
account. Assets and reserves in this
segregated account must be valued from
time to time with reference to market
values for annual statement purposes.
Further, an MGC must provide either for
a net surrender value or for a
policyholder’s fund (as defined in
section 807(e)(1)). If only a portion of a
contract is not described in section 817,
such portion is treated as a separate
contract for purposes of applying
section 817A.

(2) Temporary guarantee period. An
MGC may temporarily guarantee a
return other than the permanently
guaranteed crediting rate for a period

specified in the contract (the temporary
guarantee period). During the temporary
guarantee period, the amount paid to
the policyholder upon surrender is
usually increased or decreased by a
market value adjustment, which is
determined by a formula set forth under
the terms of the MGC.

(3) Equity-indexed modified
guaranteed contract. An equity-indexed
MGC is an MGG, as defined in
paragraph (a)(1) of this section, that
provides a return during or at the end
of the temporary guarantee period based
on the performance of stocks, other
equity instruments, or equity-based
derivatives.

(4) Non-equity-indexed modified
guaranteed contract. A non-equity-
indexed MGC is an MGC, as defined in
paragraph (a)(1) of this section, that
provides a return during or at the end
of the temporary guarantee period not
based on the performance of stocks,
other equity instruments, or equity-
based derivatives.

(5) Current market rate for non-equity-
indexed modified guaranteed contracts.
The current market rate for a non-
equity-indexed MGC issued by an
insurer (whether issued in that tax year
or a previous one) is the appropriate
Treasury constant maturity interest rate
published by the Board of Governors of
the Federal Reserve System for the
month containing the last day of the
insurer’s taxable year. The appropriate
rate is that rate published for Treasury
securities with the shortest published
maturity that is greater than (or equal to)
the remaining duration of the current
temporary guarantee period under the

(6) Current market rate for equity-
indexed modified guaranteed contracts.
[Reserved]

(b) Applicable interest rates for non-
equity-indexed modified guaranteed
contracts—(1) Tax reserves during
temporary guarantee period. An
insurance company is required to
determine the tax reserves for an MGC
under sections 807(c)(3) or (d)(2).
During a non-equity-indexed MGC'’s
temporary guarantee period, the
applicable interest rate to be used under
sections 807(c)(3) and (d)(2)(B) is the
current market rate, as defined in
paragraph (a)(5) of this section.

(2) Required interest during temporary
guarantee period. During the temporary
guarantee period of a non-equity-
indexed MGC, the applicable interest
rate to be used to determine required
interest under section 812(b)(2)(A) is the
same current market rate, defined in
paragraph (a)(5) of this section, that
applies for that period for purposes of
sections 807(c)(3) or (d)(2)(B).
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(3) Application of section 811(d). An
additional reserve computation rule
applies under section 811(d) for
contracts that guarantee certain interest
payments beyond the end of the taxable
year. Section 811(d) is waived for non-
equity-indexed MGCs.

(4) Periods after the end of the
temporary guarantee period. For periods
after the end of the temporary guarantee
period, sections 807(c)(3), 807(d)(2)(B),
811(d) and 812(b)(2)(A) are not modified
when applied to non-equity-indexed
MGCs. None of these sections are
affected by the definition of current
market rate contained in paragraph
(a)(5) of this section once the temporary
guarantee period has expired.

(5) Examples. The following examples
illustrate this paragraph (b):

Example 1. (i) IC, a life insurance company
as defined in section 816, issues a MGC (the
Contract) on August 1 of 1996. The Contract
is an annuity contract that gives rise to life
insurance reserves, as defined in section
816(b). IC is a calendar year taxpayer. The
Contract guarantees that interest will be
credited at 8 percent per year for the first 8
contract years and 4 percent per year
thereafter. During the 8-year temporary
guarantee period, the Contract provides for a
market value adjustment based on changes in
a published bond index and not on the
performance of stocks, other equity
instruments or equity based derivatives. IC
has chosen to avail itself of the provisions of
these regulations for 1996 and taxable years
thereafter. The 10-year Treasury constant
maturity interest rate published for December
of 1996 was 6.30 percent. The next shortest
maturity published for Treasury constant
maturity interest rates is 7 years. As of the
end of 1996, the remaining duration of the
temporary guarantee period for the Contract
was 7 years and 7 months.

(ii) To determine under section 807(d)(2)
the end of 1996 reserves for the Contract, IC
must use a discount interest rate of 6.30
percent for the temporary guarantee period.
The interest rate to be used in computing
required interest under section 812(b)(2)(A)
for 1996 reserves is also 6.30 percent.

(iii) The discount rate applicable to periods
outside the 8-year temporary guarantee
period is determined under sections
807(c)(3), 807(d)(2)(B), 811(d) and
812(b)(2)(A) without regard to the current
market rate.

Example 2. Assume the same facts as in
Example 1 except that it is now the last day
of 1998. The remaining duration of the
temporary guarantee period under the
Contract is now 5 years and 7 months. The
7-year Treasury constant maturity interest
rate published for December of 1998 was 4.65
percent. The next shortest duration
published for Treasury constant maturity
interest rates is 5 years. A discount rate of
4.65 percent is used for the remaining
duration of the temporary guarantee period
for the purpose of determining a reserve
under section 807(d) and for the purpose of
determining required interest under section

812(b)(2)(A).

Example 3. Assume the same facts as in
Example 1 except that it is now the last day
of 2001. The remaining duration of the
temporary guarantee period under the
Contract is now 2 years and 7 months. The
3-year Treasury constant maturity interest
rate published for December of 2001 was 3.62
percent. The next shortest duration
published for Treasury constant maturity
interest rates is 2 years. A discount rate of
3.62 percent is used for the remaining
duration of the temporary guarantee period
for the purpose of determining a reserve
under section 807(d) and for the purpose of
determining required interest under section
812(b)(2)(A).

(c) Applicable interest rates for equity-
indexed modified guaranteed contracts.
[Reserved.]

(d) Effective date. Paragraphs (a), (b)
and (d) of this section are effective on
May 7, 2003. However, pursuant to
section 7805(b)(7), taxpayers may elect
to apply those paragraphs retroactively
for all taxable years beginning after
December 31, 1995, the effective date of
section 817A.

David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

Approved: April 25, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—11211 Filed 5-6-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9057]
RIN 1545-BB39

Guidance Under Section 1502;
Amendment of Waiver of Loss
Carryovers From Separate Return
Limitation Years

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations under section
1502 that permit the amendment of
certain elections to waive the loss
carryovers of an acquired subsidiary.
The text of these temporary regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section in this issue
of the Federal Register. These
regulations apply to corporations filing
consolidated returns. This document
also provides notice of a public hearing

on these temporary and proposed
regulations.

DATES: Effective Date: These regulations
are effective May 7, 2003.

Applicability Date: For dates of
applicability, see § 1.1502—
20T(i)(3)(viii)(C), § 1.1502—20T(i)(5)(ii),
and § 1.1502-32T(b)(4)(vii)(F). The
applicability of these sections expires
on May 8, 2006.

FOR FURTHER INFORMATION CONTACT:
Alison G. Burns or Jeffrey B. Fienberg
(202) 622-7930 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in these regulations has been
previously reviewed and approved by
the Office of Management and Budget
under control number 1545-1774.
Responses to this collection of
information are required to obtain a
benefit. This collection of information is
revised by these regulations. These
amended regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the revised
collection of information contained in
these regulations has been reviewed
and, pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545-1774.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the
accuracy of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble of the cross-
referencing notice of proposed
rulemaking published in the Proposed
Rules section of this issue of the Federal
Register.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background and Explanation of
Provisions

In 1991, the IRS and Treasury
Department promulgated § 1.1502—20
setting forth rules regarding the extent
to which a loss recognized by a member
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of a consolidated group on the
disposition of stock of a subsidiary
member of the same group was allowed
and the extent to which the basis of
subsidiary member stock was required
to be reduced prior to its
deconsolidation. Section 1.1502-20
provides that a loss recognized by a
group member on the disposition of
subsidiary member stock is allowable
only to the extent it exceeds the sum of
“extraordinary gain dispositions,”
“positive investment adjustments,” and
“duplicated loss.” In addition, it
provides that the basis of subsidiary
member stock that is deconsolidated is
reduced to its value to the extent of the
sum of the same amounts immediately
prior to its deconsolidation. The
duplicated loss amount equals the sum
of the aggregated adjusted basis of the
assets of the subsidiary (other than any
stock and securities that the subsidiary
owns in another member), the losses
attributable to the subsidiary that are
carried forward to the subsidiary’s first
taxable year following the disposition or
deconsolidation, and any deferred
deductions of the subsidiary, over the
sum of the value of the subsidiary’s
stock and its liabilities.

Section 1.1502-32(b)(4) provides that,
if a subsidiary has a loss carryover from
a separate return limitation year when it
becomes a member of a consolidated
group, the group may make an election
to treat all or any portion of the loss
carryover as expiring immediately
before the subsidiary becomes a member
of the consolidated group. This election
allows an acquiring group to prevent the
loss of stock basis that otherwise would
result if the subsidiary’s loss carryovers
were to expire before the group could
absorb them. See § 1.1502—-32(b)(2)(iii).
Section 1.1502—-32(b)(4) further provides
that, if the subsidiary was a member of
another group immediately before it
became a member of the consolidated
group, the losses are treated as expiring
immediately after the subsidiary ceases
to be a member of the prior group. The
election described in § 1.1502—-32(b)(4)
may be made by identifying either the
amount of each loss carryover deemed
to expire or the amount of each loss
carryover deemed not to expire.

If stock of a subsidiary with loss
carryovers is sold by one consolidated
group to another and the acquiring
group waives all or a portion of the
subsidiary’s loss carryovers pursuant to
§ 1.1502-32(b)(4), the selling group can
exclude the waived loss carryovers from
its computation of duplicated loss. In
certain cases, the waiver could have the
effect of increasing the amount of stock
loss allowed on the disposition of
subsidiary stock or reducing the basis

reduction required on the
deconsolidation of subsidiary stock. The
IRS and Treasury understand that
certain waivers of loss carryovers that
were made pursuant to § 1.1502—
32(b)(4) were made so as to increase the
amount of allowed loss on a disposition
of subsidiary stock.

In Rite Aid Corp. v. United States, 255
F.3d 1357 (Fed. Cir. 2001), the United
States Court of Appeals for the Federal
Circuit held that the duplicated loss
component of §1.1502—20 was an
invalid exercise of regulatory authority.
In response to the Rite Aid decision, on
March 7, 2002, the IRS and Treasury
Department filed with the Federal
Register temporary regulations under
sections 337(d) and 1502 governing the
determination of a consolidated group’s
allowable stock loss and basis reduction
required on a disposition or
deconsolidation of subsidiary member
stock. Under the temporary regulations,
consolidated groups can compute the
allowable loss or the basis reduction
required on dispositions and
deconsolidations of subsidiary stock
before March 7, 2002, and certain
dispositions and deconsolidations of
subsidiary stock on or after March 7,
2002, by applying § 1.1502—-20 in its
entirety, by applying the provisions of
§ 1.1502—20 without regard to the
duplicated loss factor of the loss
disallowance formula, or by applying
the provisions of § 1.337(d)-2T. See
§1.1502-20T(i)(2).

The IRS and Treasury Department
believe that in certain cases in which a
selling group elects to compute the
allowable loss or the basis reduction
required on a disposition or
deconsolidation of subsidiary member
stock by applying § 1.1502—20 without
regard to the duplicated loss factor of
the loss disallowance formula, or by
applying the provisions of § 1.337(d)-
2T, it is appropriate to permit an
acquiring group to amend certain prior
waivers of loss carryovers. The
following paragraphs describe these
cases and the amendments that this
document makes to §§1.1502—20T and
1.1502-32T to allow certain
amendments to prior waivers of loss
carryovers.

Prior Waivers of Loss Carryovers Made
To Increase Allowable Loss or Reduce
Basis Reduction Required

If a selling group elects to compute
the allowable loss or the basis reduction
required on a disposition or
deconsolidation of subsidiary stock by
applying the provisions of § 1.1502-20
without regard to the duplicated loss
factor of the loss disallowance formula,
or by applying the provisions of

§1.337(d)-2T, the acquiring group’s
prior waiver of loss carryovers of the
subsidiary or lower-tier corporation of
such subsidiary will have no effect on
the selling group’s allowable loss or the
basis reduction required with respect to
the disposed of or deconsolidated
subsidiary stock. To the extent,
therefore, that an acquiring group made
an election to waive loss carryovers to
increase the allowable loss or to reduce
the basis reduction required with
respect to the disposed of or
deconsolidated subsidiary stock, the IRS
and Treasury Department believe that
the acquiring group should be permitted
to amend such waivers to decrease, to

a limited extent, the amounts of loss
carryovers deemed to expire.

Accordingly, the regulations
contained in this document provide
that, if the acquiring group made an
election pursuant to § 1.1502—32(b)(4) to
waive a subsidiary’s loss carryovers,
that election increased the amount of
the allowable loss or reduced the basis
reduction required with respect to the
disposed of or deconsolidated
subsidiary stock, and the selling group
elects to compute the allowable loss or
the basis reduction required with
respect to the disposed of or
deconsolidated subsidiary stock by
applying the provisions of § 1.1502-20
without regard to the duplicated loss
factor of the loss disallowance formula,
or by applying the provisions of
§1.337(d)-2T, then the acquiring group
may reduce the amount of any loss
carryover deemed to expire (or increase
the amount of any loss carryover
deemed not to expire) as a result of the
election made pursuant to § 1.1502—
32(b)(4). The aggregate amount of loss
carryovers that may be treated as not
expiring as a result of such an
amendment of a waiver of a loss
carryover of the subsidiary the stock of
which is disposed of or deconsolidated
and any lower-tier corporation of such
subsidiary, however, may not exceed
the duplicated loss with respect to the
disposed of or deconsolidated
subsidiary stock. This limitation is
intended to ensure that all of the loss
carryovers that do not expire as a result
of the amendment did, in fact, increase
the amount of the allowable loss or
reduce the basis reduction required with
respect to the disposed of or
deconsolidated subsidiary stock. In
addition, to enable the acquiring group’s
use of loss carryovers that are not
deemed to expire as a result of such an
amendment, these regulations permit a
selling group to reapportion separate,
subgroup, and consolidated section 382
limitations.
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Inadvertent Waivers of Loss Carryovers

A selling group’s election to compute
the allowable loss or the basis reduction
required on a disposition or
deconsolidation of subsidiary stock by
applying the provisions of § 1.1502-20
without regard to the duplicated loss
factor of the loss disallowance formula,
or by applying the provisions of
§1.337(d)-2T, may result in a reduction
of the amount of losses treated as
reattributed to the selling group
pursuant to an election described in
§1.1502-20(g). To the extent that losses
treated as reattributed to the selling
group are reduced, the losses of a
subsidiary are increased. In this case, if
the acquiring group made an election to
waive certain loss carryovers of the
subsidiary by identifying those losses
that were deemed not to expire, it may
have inadvertently waived those losses
that are treated as losses of the
subsidiary as a result of the election by
the selling group. The IRS and Treasury
Department believe that such acquiring
groups should be permitted to make
certain amendments of such waivers.

Accordingly, these regulations permit
acquiring groups to amend an election
made pursuant to § 1.1502—-32(b)(4)
where the group of which the subsidiary
was a member immediately before the
acquisition (the prior group) elected to
determine the amount of the allowable
loss or the basis reduction required with
respect to the stock of the subsidiary or
a higher-tier corporation of the
subsidiary by applying § 1.1502-20
without regard to the duplicated loss
factor of the loss disallowance formula,
or by applying the provisions of
§1.337(d)-2T, the subsidiary’s loss
carryovers are increased by such
election by the prior group, and the
acquiring group made an election
pursuant to § 1.1502-32(b)(4) by
identifying those losses that would be
deemed not to expire. In this case,
pursuant to these regulations, the
acquiring group may amend its election
made pursuant to § 1.1502—-32(b)(4) to
provide that all or a portion of the loss
carryovers of the subsidiary that are
treated as loss carryovers of the
subsidiary as a result of the prior
group’s election are deemed not to
expire.

The regulations contained in this
document only permit acquiring groups
to reduce the amount of loss carryovers
deemed to expire, or increase the
amount of loss carryovers deemed not to
expire, as a result of an election under
§1.1502-32(b)(4). The regulations,
however, do not permit acquiring
groups to increase the amount of loss
carryovers deemed to expire, or reduce

the amount of loss carryovers deemed
not to expire, as a result of such an
election. The regulations, therefore,
permit increases, but not decreases, of
the amount of loss carryovers available
to acquiring groups.

Limited Extension of Time To Apply
Alternative Regime

In addition to the provisions
described above, the regulations include
a limited extension of time for selling
groups to make an election to compute
the allowable loss or the basis reduction
required on a disposition or
deconsolidation of subsidiary stock by
applying the provisions of § 1.1502-20
without regard to the duplicated loss
factor of the loss disallowance formula,
or by applying the provisions of
§1.337(d)-2T, if the acquiring group is
otherwise eligible to amend an election
under § 1.1502—32(b)(4) pursuant to
these regulations, but the time period
during which the selling group could
make its election has or has almost
expired.

Additional Adjustments

In promulgating § 1.1502—20T and
related provisions, the IRS and Treasury
have attempted to ameliorate where
possible the situation of groups that
relied on the provisions of § 1.1502-20
in prior periods. The IRS and Treasury
recognize that the loss disallowance rule
in §1.1502-20 affected the manner in
which some transactions were
structured. For example, some groups
caused subsidiaries to sell their assets
rather than engage in stock sales subject
to loss disallowance under § 1.1502—20.
Alternatively, groups may have engaged
in deemed asset sales under
§338(h)(10). The IRS and Treasury
believe that transactions cast in the form
of actual or deemed asset sales should
not be undone, notwithstanding the
possible role of § 1.1502—20 in their
planning. However, as was the case with
the relief provided earlier in § 1.1502—
20T and its related amendments, the IRS
and Treasury have concluded that relief
is appropriate and administrable in the
situation that is the subject of these
temporary regulations.

Special Analyses

In light of the Federal Circuit’s
decision in Rite Aid Corp. v. United
States, 255 F.3d 1357 (Fed. Cir. 2001),
these temporary regulations are
necessary to provide taxpayers with
immediate guidance regarding the
amendment of certain elections to waive
the loss carryovers of an acquired
subsidiary. Without such immediate
guidance, taxpayers may not be able to
avail themselves of the relief provided

for in these regulations. Accordingly,
good cause is found for dispensing with
notice and public procedure pursuant to
5 U.S.C. 553(b)(B) and with a delayed
effective date pursuant to 5 U.S.C.
553(d)(1) and (3). For applicability of
the Regulatory Flexibility Act, please
refer to the cross-reference notice of
proposed rulemaking published
elsewhere in this issue of the Federal
Register. Pursuant to § 7805(f) of the
Internal Revenue Code, these temporary
regulations will be submitted to the
Chief Counsel of Advocacy of the Small
Business Administration for comment
on their impact.

Drafting Information

The principal author of these
regulations is Jeffrey B. Fienberg, Office
of Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

= Accordingly, 26 CFR part 1 is amended
as follows:

PART 1—INCOME TAXES

= Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1502—-20T also issued under 26
U.S.C. 1502. * * =

Section 1.1502-32T also issued under 26
U.S.C. 1502. * * =

= Par. 2.In § 1.1502-20T paragraph (i)(5)
is redesignated as paragraph (i)(6).

» Par. 3. Section 1.1502—20T is amended
by adding paragraphs (i)(3)(viii) and
(i)(5) to read as follows:

§1.1502-20T—Disposition or
deconsolidation of subsidiary stock
(temporary).

* * * * *

(i) * % %

(3) * *x %

(viii) Apportionment of section 382
limitation in the case of an amendment
of an election made pursuant to
§1.1502-32(b)(4). (A) In general. If, in
connection with a disposition or
deconsolidation of subsidiary stock, the
subsidiary the stock of which was
disposed of or deconsolidated became a
member of another consolidated group
(the acquiring group), and, pursuant to
§ 1.1502-32T(b)(4)(vii), the acquiring
group amends an election made
pursuant to § 1.1502—-32(b)(4) to treat all
or a portion of the loss carryovers of
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such subsidiary (or a lower-tier
corporation of such subsidiary) as
expiring for all Federal income tax
purposes, then the common parent may
reapportion a separate, subgroup, or
consolidated section 382 limitation with
respect to such subsidiary or lower-tier
corporation in a manner consistent with
the principles of paragraph (i)(3)(iii)(A)
through (D) of this section. Any
reapportionment of a section 382
limitation made pursuant to the
previous sentence shall have the effects
described in paragraph (i)(3)(iii)(D)(ii)
and (iii) of this section. For purposes of
this section, a lower-tier corporation is
a corporation that was a member of the
group of which the subsidiary was a
member immediately before becoming a
member of the acquiring group and that
became a member of the acquiring group
as a result of the subsidiary becoming a
member of the acquiring group.

(B) Time and manner of adjustment of
apportionment of section 382 limitation.
The common parent must include a
statement entitled Adjustment of
Apportionment of Section 382
Limitation in Connection with
Amendment of Election under § 1.1502—
32(b)(4) with or as part of any timely
filed (including any extensions) original
return for a taxable year that includes
any date on or before May 7, 2003 or
with or as part of an amended return
filed before the date the original return
for the taxable year that includes May 7,
2003 is due (with regard to extensions).
The statement must set forth the name
and employer identification number
(E.ILN.) of the subsidiary and both the
original and the adjusted apportionment
of a separate section 382 limitation, a
subgroup section 382 limitation, and a
consolidated section 382 limitation, as
applicable. The requirements of this
paragraph (i)(3)(viii)(B) will be treated
as satisfied if the information required
by this paragraph (i)(3)(viii)(B) is
included in the statement required by
paragraph (i)(4) of this section rather
than in a separate statement.

(C) Effective date. This paragraph
(1)(3)(viii) is applicable on and after May
7, 2003.

* * * * *

(5) Special time for filing election in
the case of a waiver under § 1.1502—
32(b)(4). (i) In general. Notwithstanding
the provisions of paragraph (i)(4) of this
section, the election to determine
allowable loss or basis reduction
provided in this paragraph (i) may be
made by including the statement
required by paragraph (i)(4) of this
section with or as part of an original or
amended return that is filed on or before
June 15, 2003, if—

(A) The group that includes the
acquirer of the subsidiary stock made an
election pursuant to § 1.1502-32(b)(4) to
treat all or a portion of the loss
carryovers of the subsidiary (or a lower-
tier corporation of such subsidiary) as
expiring for all Federal income tax
purposes;

(B) The timely filing of an election to
determine allowable loss or basis
reduction by applying the provisions
described in paragraph (i)(2)(i) or (ii) of
this section would permit the acquiring
group to amend its election under
§1.1502-32(b)(4) pursuant to § 1.1502—
32T(b)(4)(vii);

(C) June 6, 2003 is after the date the
original return of the consolidated group
for the taxable year that includes March
7, 2002, is due (including extensions);
and

(D) The statement required by
paragraph (i)(4) of this section specifies
that the filing of the election is
permitted under this paragraph (i)(5).

(ii) Effective date. This paragraph
(1)(5) is applicable on and after May 7,
2003.

* * * * *

» Par. 4. Section 1.1502—-32T is amended
by adding paragraph (b)(4)(vii) to read as
follows:

§1.1502-32T—Investment
(temporary).
* * * * *

* % %

(2) * % %

(vii) Special rules for amending
waiver of loss carryovers from separate
return limitation year—(A) Waivers that
increased allowable loss or reduced
basis reduction required. If, in
connection with the acquisition of S, the
group made an election pursuant to
§1.1502-32(b)(4) to treat all or any
portion of S’s loss carryovers as
expiring, and the prior group elected to
determine the amount of the allowable
loss or the basis reduction required with
respect to the stock of S or a higher-tier
corporation of S by applying the
provisions described in § 1.1502—
20T(i)(2)(i) or (ii), then the group may
reduce the amount of any loss carryover
deemed to expire (or increase the
amount of any loss carryover deemed
not to expire) as a result of the election
made pursuant to § 1.1502-32(b)(4). The
aggregate amount of loss carryovers that
may be treated as not expiring as a
result of amendments made pursuant to
this paragraph (b)(4)(vii)(A) with respect
to S and any higher- and lower-tier
corporation of S may not exceed the
amount described in §1.1502—
20(c)(1)(iii) with respect to the acquired
stock (computed without regard to the
effect of the group’s election or elections

adjustments

pursuant to § 1.1502-32(b)(4), but with
regard to the effect of the prior group’s
election pursuant to § 1.1502-20(g), if
any, prior to the application of § 1.1502—
20T(i)(3)). For purposes of determining
the aggregate amount of loss carryovers
that may be treated as not expiring as a
result of amendments made pursuant to
this paragraph (b)(4)(vii)(A) with respect
to S and any higher- and lower-tier
corporation of S, the group may rely on
a written notification provided by the
prior group. Nothing in this paragraph
shall be construed as permitting a group
to increase the amount of any loss
carryover deemed to expire (or reduce
the amount of any loss carryover
deemed not to expire) as a result of the
election made pursuant to § 1.1502—
32(b)(4).

(B) Inadvertent waivers of loss
carryovers previously subject to an
election described in § 1.1502-20(g). If,
in connection with the acquisition of S,
the group made an election pursuant to
§1.1502-32(b)(4) to waive loss
carryovers of S by identifying the
amount of each loss carryover deemed
not to expire, the prior group elected to
determine the amount of the allowable
loss or the basis reduction required with
respect to the stock of S or a higher-tier
corporation of S by applying the
provisions described in § 1.1502—
20T(i)(2)(@d) or (ii), and the amount of S’s
loss carryovers treated as reattributed to
the prior group pursuant to the election
described in § 1.1502-20(g) is reduced
pursuant to § 1.1502—20T(i)(3), then the
group may amend its election made
pursuant to § 1.1502—-32(b)(4) to provide
that all or a portion of the loss
carryovers of S that are treated as loss
carryovers of S as a result of the prior
group’s election to apply the provisions
described in § 1.1502—20T(1)(2)(i) or (ii)
are deemed not to expire. This
paragraph (b)(4)(vii)(B), however, does
not permit a group to reduce the amount
of any loss carryover deemed not to
expire as a result of the election made
pursuant to § 1.1502—-32(b)(4).

(C) Time and manner of amending an
election under § 1.1502-32(b)(4). The
amendment of an election made
pursuant to § 1.1502-32(b)(4) must be
made in a statement entitled
Amendment of Election to Treat Loss
Carryover as Expiring Under § 1.1502-
32(b)(4) Pursuant to § 1.1502-
32T(b)(4)(vii). The statement must be
filed with or as part of any timely filed
(including extensions) original return
for the taxable year that includes May 7,
2003 or with or as part of an amended
return filed before the date the original
return for the taxable year that includes
May 7, 2003 is due (with regard to
extensions). A separate statement shall
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be filed for each election made pursuant
to § 1.1502—-32(b)(4) that is being
amended pursuant to this paragraph
(b)(4)(vii). For purposes of making this
statement, the group may rely on the
statements set forth in a written
notification provided by the prior group.
The statement filed under this
paragraph must include the following—

(1) The name and employer
identification number (E.I.N.) of S;

(2) In the case of an amendment made
pursuant to paragraph (b)(4)(vii)(A), a
statement that the group has received a
written notification from the prior group
confirming that the group’s prior
election or elections pursuant to
§1.1502-32(b)(4) had the effect of either
increasing the prior group’s allowable
loss on the disposition of subsidiary
stock or reducing the prior group’s
amount of basis reduction required;

(3) The amount of each loss carryover
of S deemed to expire (or the amount of
loss carryover deemed not to expire) as
set forth in the election made pursuant
to § 1.1502—32(b)(4);

(4) The amended amount of each loss
carryover of S deemed to expire (or the
amended amount of loss carryover
deemed not to expire); and

(5) In the case of an amendment made
pursuant to paragraph (b)(4)(vii)(A) of
this section, a statement that the
aggregate amount of loss carryovers of S
and any higher- and lower-tier
corporation of S that will be treated as
not expiring as a result of amendments
made pursuant to paragraph
(b)(4)(vii)(A) of this section will not
exceed the amount described in
§ 1.1502-20(c)(1)(iii) with respect to the
acquired stock (computed without
regard to the effect of the group’s
election or elections pursuant to
§ 1.1502-32(b)(4), but with regard to the
effect of the prior group’s election
pursuant to § 1.1502-20(g), if any, prior
to the application of § 1.1502-20T(i)(3)).

(D) Items taken into account in open
years. An amendment to an election
made pursuant to § 1.1502-32(b)(4)
affects the group’s items of income,
gain, deduction or loss only to the
extent that the amendment gives rise,
directly or indirectly, to items or
amounts that would properly be taken
into account in a year for which an
assessment of deficiency or a refund for
overpayment, as the case may be, is not
prevented by any law or rule of law.
Under this paragraph, if the year to
which a loss previously deemed to
expire as a result of an election made
pursuant to § 1.1502—-32(b)(4) is deemed
not to expire as a result of an election
made pursuant to this paragraph would
have been carried back or carried
forward is a year for which a refund of

overpayment is prevented by law, then
to the extent that the absorption of such
loss in such year would have affected
the tax treatment of another item (e.g.,
another loss that was absorbed in such
year) that has an effect in a year for
which a refund of overpayment is not
prevented by any law or rule of law, the
amendment to the election made
pursuant to § 1.1502-32(b)(4) will affect
the treatment of such other item.
Therefore, if the absorption of such loss
(the first loss) in a year for which a
refund of overpayment is prevented by
law would have prevented the
absorption of another loss (the second
loss) in such year and such second loss
would have been carried to and used in
a year for which a refund of
overpayment is not prevented by any
law or rule of law (the other year), the
amendment of the election makes the
second loss available for use in the other
year.

(E) Higher- and lower-tier
corporations of S. A higher-tier
corporation of S is a corporation that
was a member of the prior group and,
as a result of such higher-tier
corporation becoming a member of the
group, S became a member of the group.
A lower-tier corporation of S is a
corporation that was a member of the
prior group and became a member of the
group as a result of S becoming a
member of the group.

(F) Effective date. This paragraph
(b)(4)(vii) is applicable on and after May
7,2003.

* * * * *

David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

Approved: April 25, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—11209 Filed 5-6—03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948
[WV-092—-FOR]

West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We are approving a proposed
amendment to the West Virginia surface

coal mining regulatory program (the
West Virginia program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). The amendment consists of
changes to the Code of West Virginia
(W. Va. Code) as contained in Senate
Bill 603. The amendment concerns
reclamation plan requirements and
authorizes the submittal and inclusion
of master land use plans for postmining
land use in permit application
reclamation plans. The amendments are
intended to improve the effectiveness of
the West Virginia program.

EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, 1027 Virginia Street East,
Charleston, West Virginia 25301.
Telephone: (304) 347-7158; Internet
address: chfo@osmre.gov.
SUPPLEMENTARY INFORMATION

1. Background on the West Virginia Program
II. Submission of the Amendment

III. OSM’s Findings

IV. Summary and Disposition of Comments
V. OSM’s Decision

VL. Procedural Determinations

I. Background on the West Virginia
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * *
State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act * * *;
and rules and regulations consistent
with regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the West
Virginia program on January 21, 1981.
You can find background information
on the West Virginia program, including
the Secretary’s findings, the disposition
of comments, and conditions of
approval of the West Virginia program
in the January 21, 1981, Federal
Register (46 FR 5915). You can also find
later actions concerning West Virginia’s
program and program amendments at 30
CFR 948.10, 948.12, 948.13, 948.15, and
948.16.

a

II. Submission of the Amendment

By letter dated May 21, 2001
(Administrative Record Number WV—
1217), the West Virginia Department of
Environmental Protection (WVDEP) sent
us a proposed amendment to its
program under SMCRA (30 U.S.C. 1201
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et seq.). The program amendment
consists of changes to the W. Va. Code
as amended by Senate Bill 603. The
amendment concerns reclamation plan
requirements at W. Va. Code 22—-3-10,
and authorizes the submittal and
inclusion of master land use plans for
postmining land use in reclamation
plans. The submittal also contains
revisions to provisions concerning the
Office of Coalfield Community
Development at W. Va. Code 5B-2A.
The amendment is intended to improve
the effectiveness of the West Virginia
program.

We announced receipt of the
proposed amendment in the June 20,
2001, Federal Register (66 FR 33032). In
the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment (Administrative Record
Number WV-1219). We did not hold a
public hearing or meeting because no
one requested one. The public comment
period ended on July 20, 2001. We
received comments from two Federal
agencies.

By letter dated August 12, 2002
(Administrative Record Number WV-
1326), the WVDEP sent us additional
proposed changes as amended by Senate
Bill 698. The submittal consists of
changes to the W. Va. Code at section
5B—2A concerning the Office of
Coalfield Community Development. The
submittal also included an Emergency
Rule outlining revisions to State
regulations at Code of State Regulations
(CSR) 145-8 concerning Community
Development Assessment and Real
Property Valuation Procedures for
Office of Coalfield Community
Development.

We announced receipt of the
proposed amendment in the November
6, 2002, Federal Register (67 FR 67576).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
amendment (Administrative Record
Number WV-1343). We did not hold a
public hearing or meeting because no
one requested one. The public comment
period ended on December 6, 2002. We
did not receive any comments.

III. OSM’s Findings

Following are the findings we made
pursuant to SMCRA and the Federal
regulations at 30 CFR 732.15 and 732.17
concerning the proposed amendments
to the West Virginia program. Any
revisions that we do not specifically
discuss below concern nonsubstantive
wording or editorial changes.

1. W.Va. Code 22-3-10. Reclamation
Plan Requirements

New subsection 22—3-10(b) is added,
and existing subsection (b) is relettered
as (c). New subsection (b) is added to
read as follows:

(b) Any surface mining permit application
filed after the effective date of this subsection
may contain, in addition to the requirements
of subsection (a) of this section, a master land
use plan, prepared in accordance with article
two-a, chapter five-b of this code, as to the
post-mining land use. A reclamation plan
approved but not implemented or pending
approval as of the effective date of this
section may be amended to provide for a
revised reclamation plan consistent with the
provisions of this subsection.

We note that the State inadvertently
omitted language from a version of the
proposed amendment submitted to us
on May 21, 2001. Specifically, the
phrase “or pending approval as of the
effective date of this section” was not
identified in the State’s draft statutory
language. Consequently, we did not
include the quoted phrase in our
proposed rule announcement published
in the Federal Register on June 20,
2001. The language was, however,
identified in Engrossed Committee
Substitute for Senate Bill 603 and
included in all materials available for
public review at OSM’s Charleston Field
office. The language was also included
in all materials we provided Federal
agencies for review and comment. We
believe that the omission does not
change the basic intention of the
proposed amendment at W. Va. Code
22-3-10(b) and, therefore would not
affect the basis of our decision on the
proposed amendment.

In addition, and related to the above
amendment, the State amended the CSR
at 145—8 by adding, among other
changes, section six concerning master
land use plans. Subsection CSR 145-8—
6.6 provides that an operator may
include, in a surface mining permit
application, a master land use plan
which addresses postmining land uses
in the reclamation plan developed
pursuant to W. Va. Code 22-3-10. The
provision also provides that an operator
may amend a reclamation plan
approved but not implemented or a
reclamation plan pending approval by
including a master land use plan.

Subsection CSR 145-8-6.6.a. further
provides that any modification in the
postmining land use during mining
must be made in accordance with CSR
38-2-7.3.a. and 3.28. These sections
contain the criteria for approving
alternative postmining land uses and
the permit revision requirements of the
State’s approved program. The proposed
rule clarifies that any modification in

the postmining land use must be done
in accordance with the approved State
program, even if change is due to the
master land use plan.

Subsection CSR 145-8-6.7 provides
that master land use plans must be
approved by WVDEP as part of the
operator’s reclamation plan before the
master land use plan may be
implemented. This provision clarifies
the intended relationship of the
reclamation plan required by W. Va.
Code 22-3-10 and master land use
plans, which are authorized by W. Va.
Code 22—-3-10(b) to be included in the
reclamation plans of permit
applications. Specifically, CSR 145-8—
6.7 provides that a master land use plan
must first be approved by WVDEP as
part of the operator’s proposed
reclamation plan. We understand this to
mean that in order to be approved as
part of the reclamation plan, the master
land use plans must be consistent with
the reclamation plan requirements at W.
Va. Code 22—3-10(a). In addition, CSR
145—-8-6.6 clarifies that any
modifications in the postmining land
use that may occur during mining must
be approved in accordance with CSR
38—2-7.3a and 3.28.

We find that the proposed
amendment to W. Va. Code 22-3-10(b)
does not render the West Virginia
program less stringent than SMCRA
section 508 concerning reclamation plan
requirements. Our finding is based on
our understanding that to receive
approval by the Secretary of WVDEP as
part of a permit application’s
reclamation plan, master land use plans
must be consistent with the reclamation
plan requirements at W. Va. Code 22—
3-10(a). If, in future reviews, we should
determine that the State is applying this
provision inconsistent with this finding,
a further amendment may be required.

2. W. Va. Code 5B-2A. Office of
Coalfield Community Development

W. Va. Code 5B—2A has never been
approved by OSM and is not currently
part of the West Virginia program. W.
Va. Code 5B—2A-1(g) clarifies that the
purpose of W. Va. Code 5B-2A is to
authorize the West Virginia
development office to take a more active
role in the long-term economic
development of communities in which
surface coal mining operations are
prevalent. W. Va. Code 5B-2A—4
establishes the Office of Coalfield
Community Development within the
West Virginia development office. W.
Va. Code 5B—2A-1(g) also authorizes the
West Virginia development office to
establish a formal process to assist
property owners in the determination of
the fair market value where the property
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owner and the coal company voluntarily
enter into an agreement relating to the
purchase and sale of the property. W.
Va. Code 5B—2A-2 specifies that the
provisions of W. Va. Code 5B—2A are
not applicable to either underground
coal mining operations (surface
operations or the surface impacts of
underground mining) or operations that
qualify for assistance under the small
operator assistance program (SOAP).

We understand that the proposed
revisions to W. Va. Code 5B—2A do not
supersede any provisions of the
approved program and, therefore, we
find that the proposed amendments do
not need to be approved under the
Federal regulations at 30 CFR 732.17(b)
as a part of the State program. If, in
future reviews, we should determine
that the State is applying these
provisions inconsistent with this
finding, a further amendment may be
required.

We note that there are several
instances in which cross-references to
provisions within the approved West
Virginia program appear in W. Va. Code
5B—2A. Although most of these cross-
references appear to not affect the
implementation or effectiveness of the
approved program, it appears that others
may. For example, W. Va. Code 5B-2A—
6(a)(1) incorporates by reference the
notice of violation (NOV) provisions at
W. Va. Code 22—-3-17. It is not clear
whether this cross-reference merely
incorporates the provisions at W. Va.
Code 22-3-17 for the purposes of W.
Va. Code 5B—2A and does not otherwise
affect the approved program. However,
since this provision was not part of this
proposed amendment, but rather is part
of existing West Virginia law, we cannot
decide its effect on the West Virginia
program as a part of this rulemaking.
Therefore, at a future date, we will
discuss the implications of these cross-
references with the WVDEP and the
Office of Coalfield Community
Development to determine their effect
on the approved West Virginia program.

3. CSR 145-8. Community Development
Assessment and Real Property
Valuation Procedures for Office of
Coalfield Community Development

The CSR 145-8 has never been
approved by OSM and is not currently
part of the West Virginia program. We
will first decide whether CSR 145-8
affects the implementation or
effectiveness of the West Virginia
program and, therefore, must be
reviewed and approved as a part of the
West Virginia program.

The CSR 145-8-1 clarifies the scope
of the rules, and provides that CSR 145—
8 establishes the procedures for the

creation of community impact
statements by operators, and the process
to develop coalfield community
development procedures which include
asset development goals and
infrastructure needs. The CSR 145-8
also establishes the criteria for the
development of a master land use plan
by local and county regional
development or redevelopment
authorities, and the procedure for
establishing the value of property to
assist property owners who desire to
voluntarily sell their property to an
operator.

Section CSR 145-8—6 concerns master
land use plans. Subsection CSR 145-8—
6.6 provides that an operator may
include, in a surface mining permit
application, a master land use plan that
addresses postmining land uses in the
reclamation plan developed pursuant to
W. Va. Code 22-3-10. The provision
also provides that an operator may
amend a reclamation plan approved but
not implemented or a reclamation plan
pending approval by including a master
land use plan. Subsection CSR 145-8—
6.7 provides that the master land use
plan must be approved by the
department (WVDEP) as part of the
operator’s reclamation plan before the
master land use plan may be
implemented. This provision helps to
clarify the intended relationship of
master land use plans with the
reclamation plan required by W. Va.
Code 22-3-10. That is, a master land
use plan must first be approved by
WVDERP as part of the operator’s
proposed reclamation plan, before the
master land use plan can be
implemented. As we discussed above at
Finding 1, master land use plans must
also be consistent with the reclamation
plan requirements at W. Va. Code 22—
3—-10(a), otherwise the WVDEP could
not approve the master land use plan as
part of the reclamation plan.

There are several instances in which
citations to provisions within the
approved West Virginia program appear
in these rules. And there are several
references to aspects of the approved
program, such as to postmining land
use, the intended blasting plan, and
surface mining operations. However,
such citations and references do not
affect the implementation or
effectiveness of the approved program.
For example, CSR 145-8-2.15 provides
for a definition of “surface mining
operations” that applies only to CSR
145-8. Subsection CSR 145-8-2.15
provides that the definition of surface
mining operations does not include (at
subdivision 2.15.b) coal extraction
authorized as an incidental part of
development of land for commercial,

residential, industrial or civic use. This
provision has no effect on the approved
program, because it only means that
coal extraction authorized as an
incidental part of development of land
for commercial, residential, industrial or
civic use would not be subject to the
requirements of CSR 145—8. However,
these activities would still be subject to
the requirements of the State’s Surface
Coal Mining and Reclamation Act at W.
Va. Code 22—-3-1 ef seq. and its
implementing regulations. To help
avoid any possible confusion, we note
that State rules at CSR 38-2-23
concerning special authorization for
coal extraction as an incidental part of
development of land for commercial,
residential, industrial or civic use have
not been approved by OSM and are not,
therefore, part of the approved West
Virginia program. See the May 5, 2000,
Federal Register (65 FR 26130), for
information concerning our decision not
to approve the provisions at CSR 38-2—
23.

Nevertheless, we find that none of the
proposed provisions of CSR 145-8
supersede or affect the implementation
or effectiveness of the West Virginia
program and, therefore, do not need to
be approved as a part of that program.

IV. Summary and Disposition of
Comments

Public Comments

No public comments were received in
response to our requests for comments
from the public on the proposed
amendments.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA, on July 3,
2001, and October 4, 2002, we requested
comments on the amendments from
various Federal agencies with an actual
or potential interest in the West Virginia
program (Administrative Record
Numbers WV-1221 and WV-1337). On
May 21, 2001, and October 30, 2002, the
U.S. Department of Labor, Mine Safety
and Health Administration (MSHA),
responded and stated that the
amendments have no impact on
MSHA'’s enforcement activities or do
not conflict with MSHA'’s regulations
and policies (Administrative Record
Numbers WV-1229 and WV-1342).

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
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U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). None of the
revisions that West Virginia proposed to
make in this amendment pertains to air
or water quality standards. Therefore,
we did not ask EPA to concur on the
proposed amendment.

Under 30 CFR 732.17(h)(11)(i), on
July 3, 2001, and October 4, 2002, we
requested comments on the
amendments from EPA (Administrative
Record Numbers WV-1221 and WV-
1337). The EPA responded by letters
dated August 20, 2001, and November 1,
2002 (Administrative Record Numbers
WV-1242 and WV-1341, respectively).
The EPA stated that it has some
concerns about the proposed statutory
amendment (Senate Bill 603) and
provided the following comments. On
August 20, 2001, EPA stated that W. Va.
Code 5B—2A-9(f)(1) allows the coalfield
development authorities to determine
post-mining land use needs. These land
use needs, EPA stated, are specified as
industrial, commercial, agriculture,
public facility, and recreational uses.
EPA stated that it is apparent that
certain land uses, such as commercial
and industrial uses, require level land.
This may necessitate disposal of excess
spoil in valley fills, impacting
headwater streams, rather than
placement in the mined areas. EPA
stated that a particular concern with the
amendment is that there are no
requirements for specific plans or
commitments to develop the post-
mining uses. This could result in
leveled mountaintops lying idle
indefinitely while waiting for an
investment in commercial, industrial, or
public development, EPA stated. In
some instances, EPA stated, excess spoil
which could have been placed on the
leveled mined areas, may needlessly be
placed in valley fills.

In response, and as we noted above in
Finding 2, W. Va. Code 5B—2A does not
supersede any part of the approved
West Virginia program. While W. Va.
Code 5B—2A—-9(f)(1) does authorize the
development of master land use plans
that may identify postmining land use
needs that include industrial,
commercial, agricultural, and public
facility uses or recreational facility uses,
the approved program provisions
continue to apply. For example, W. Va.
Code 22-3-13(c) provides an exception
for certain mountaintop removal mining
operations from the requirements to
restore approximate original contour
(AOC). These provisions would
continue to apply. W. Va. Code 22-3—
13(c)(3) identifies the specific
postmining land uses that may be
approved for mountaintop removal
mining operations under W. Va. Code

22-3-13(c). The provisions at W. Va.
Code 22-3-13(c)(3), which specify the
demonstrations that must be made to
qualify for a mountaintop removal
mining operations AOC exception, also
continue to apply. We believe, however,
that the proposed master land use plans
and the data they may contain should be
very useful to the regulatory authority as
it assesses a permit application for
compliance with the requirements of W.
Va. Code 22—-3-13(c).

Upon reviewing subsequent statutory
and regulatory revisions pertaining to
West Virginia’s Office of Coalfield
Community Development, EPA stated
on November 1, 2002, that there were no
apparent inconsistencies with the Clean
Water Act or other statutes and
regulations under EPA’s jurisdiction.

V. OSM'’s Decision

Based on the above findings we
approve the amendment to W. Va. Code
22-3-10(b) sent to us by West Virginia.
We are not rendering a decision on the
submitted, amended portions of W. Va.
Code 5B—2A and the Emergency Rules
at CSR 145-8 because they are outside
the scope of SMCRA and do not,
therefore, need our approval.

To implement this decision, we are
amending the Federal regulations at 30
CFR Part 948, which codify decisions
concerning the West Virginia program.
We find that good cause exists under 5
U.S.C. 553(d)(3) to make this final rule
effective immediately. Section 503(a) of
SMCRA requires that the State’s
program demonstrate that the State has
the capability of carrying out the
provisions of the Act and meeting its
purposes. Making this regulation
effective immediately will expedite that
process. SMCRA requires consistency of
State and Federal standards.

VI. Procedural Determinations

Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
(OMB) under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the

actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “‘establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is that
our decision is on a State regulatory
program and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
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distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for

which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the
analysis performed under various laws
and executive orders for the counterpart
Federal regulations.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or

tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the analysis performed under various
laws and executive orders for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 948

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 20, 2003.
Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

= For the reasons set out in the preamble,
30 CFR part 948 is amended as set forth
below:

PART 948—WEST VIRGINIA

» 1. The authority citation for Part 948
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

= 2. Section 948.15 is amended in the
table by adding a new entry in
chronological order by date of
publication of final rule to read as
follows:

948.15 Approval of West Virginia
regulatory program amendments.
* * * * *

Original amendment submission dates

Date of publication of final rule

Citation/description

* *

May 21, 2001, August 12, 2002

* *

. Va. Code 22-3-10(b).

[FR Doc. 03—11220 Filed 5—-6-03; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD05-03-043]

RIN 1625-AA00

Safety Zone; Amtrak Railroad Bridge,

Susquehanna River, Havre de Grace,
MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing an emergency safety zone to
protect the Amtrak Railroad Bridge on
the Susquehanna River. This safety zone
is necessary to provide for the safety of

life on navigable waters due to damage
to the bridge fendering system. This
action is intended to restrict vessel
traffic in a portion of the Susquehanna
River in the vicinity of the Amtrak
Railroad Bridge.

DATES: This rule is effective from 5 p.m.
on April 23, 2003, through 5 p.m. on
May 23, 2003.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-03—
043 and are available for inspection or
copying at Commander, Coast Guard
Activities Baltimore, 2401 Hawkins
Point Road, Baltimore, Maryland
21226-1791, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: LT
Dulani Woods, Waterways Management,
Commander, Coast Guard Activities
Baltimore, 2401 Hawkins Point Road,

Baltimore, Maryland 21226-1791,
telephone number (410) 576-2513.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Due to the
unexpected nature of the weather
impacting the railroad bridge and the
damage to the bridge fendering system,
it is in the public interest to have the
safety zone in effect immediately.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Due to the unexpected nature
of the weather impacting the railroad
bridge and the damage to the bridge
fendering system, it is in the public
interest to have the safety zone in effect
immediately.
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Background and Purpose

Following a report of two tug-and-
barge impacts with the Amtrak Railroad
Bridge fendering system, underwater
damage was discovered, causing an
obstruction and creating a hazard to
navigation in the eastern portion of the
navigable channel. Due to an increasing
presence of recreational boating, the
prolonged existence of the hazard to
navigation, and until repairs to the
fendering system have been made, the
Coast Guard will restrict vessel traffic in
the area.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone on specified
waters of the Susquehanna River in
Havre de Grace, Maryland. The
temporary safety zone will be enforced
from 5 p.m. on April 23, 2003, through
5 p.m. on May 23, 2003. The effect will
be to restrict general navigation in the
regulated area until repairs to the bridge
fendering system have been made and
removal of the underwater obstruction.
Except for persons or vessels authorized
by the Coast Guard Patrol Commander,
no person or vessel may enter or remain
in the regulated area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this temporary final rule to be so
minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of the
Susquehanna River, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the limited
portion of the river that will be
regulated. Also, the Captain of the Port
will allow smaller vessels that do not
pose a significant risk to the bridge or
its fendering system to transit the area.
Other reasons include extensive
notifications that will be made to the
maritime community via marine
information broadcasts.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered

whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit in a portion
of the Susquehanna River from 5 p.m.
April 23, 2003, to 5 p.m. on May 23,
2003.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Although the
safety zone will apply to the entire
width of the river, most vessel operators
will be allowed to pass through the zone
with the permission of the Captain of
the Port.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
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of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List”” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231, 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
Department of Homeland Security Delegation
No. 0170.

» 2. Add temporary § 165.T05-043 to
read as follows:

§165.T05-043 Safety Zone; Amtrak
Railroad Bridge, Susquehanna River, Havre
de Grace, Maryland.

(a) Regulated Area. The waters of the
Susquehanna River, 10 yards in all
directions from the swing portion of the
Amtrak Railroad Bridge (Mile 1.0 on the
Susquehanna River.)

(b) Regulations. Except for persons or
vessels authorized by the Captain of the
Port or his designated representative, no
person or vessel may enter or remain in
the safety zone.

(c) Effective date. This section is
effective from 5 p.m. on April 23, 2003
through 5 p.m. on May 23, 2003.

Dated: April 23, 2003.
Evan Q. Kahler,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Baltimore, Maryland.

[FR Doc. 03—11298 Filed 5—-6-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[COTP San Francisco Bay 03-008]
RIN 1625-AA00

Safety Zone; San Francisco Bay, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of San Francisco
Bay, California, off the San Francisco
waterfront, for the “KFOG KaBoom”
fireworks display. The safety zone will
encompass the navigable waters within
a 1,000-foot radius of the launch
platform, which will be located
approximately 1,000 feet off Piers 30
and 32 in San Francisco, California.
This safety zone is necessary to provide
for the safety of mariners in the vicinity
of the fireworks display and for the
safety of the vessel, its crew, and
technicians working the fireworks
launch barge and the pyrotechnics.
DATES: This temporary rule is effective
from 7 p.m. to 10 p.m. on May 10, 2003.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
the docket [COTP San Francisco Bay
03-008] and are available for inspection
or copying at Coast Guard Marine Safety
Office San Francisco Bay, Coast Guard
Island, Alameda, California, 94501,
between 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Diana J. Cranston, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-3073.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule
effective less than 30 days after
publication in the Federal Register.
Because the event’s sponsor scheduled
this year’s event on a date inconsistent
with the date listed in Table 1 to 33 CFR
165.1191 (Safety Zones: Northern
California annual fireworks events), a
temporary final rule became necessary.
Due to specific event sponsored
logistical coordination issues, the Coast
Guard only recently became aware of

the date change, and therefore there was
insufficient time for the Coast Guard to
draft and publish an NPRM, or a
temporary final rule 30 days prior to the
event. As such, the event would occur
before the rulemaking process was
complete. Any delay in implementing
this rule would be contrary to the public
interest since immediate action is
necessary to temporarily close the
fireworks area and to protect the
maritime public from the hazards
associated with these fireworks
displays, which are intended for public
entertainment.

On July 21, 1999, we published a final
rule entitled “Special Local Regulations
and Safety Zones; Northern California
Annual Marine Events” in the Federal
Register (64 FR 39027), after publishing
an NPRM on August 31, 1998 (63 FR
46206). The July 21, 1999 final rule,
among other things, added a master list
of recurring fireworks events to the
Code of Federal Regulations in new
§165.1112 of title 33, Code of Federal
Regulations. This section was
redesignated as § 165.1191 on June 25,
2001 (66 FR 33642). Table 1 to
§165.1191 lists the annual date for
“KFOG KaBoom” as ““Last Saturday in
May.”

This year’s event will take place on
May 10, 2003. The Coast Guard will
work with the event sponsor to
determine the date of future KFOG
KaBoom events. If necessary, the Coast
Guard will publish an NPRM to propose
appropriate changes to 33 CFR
§165.1191, so mariners and members of
the public can better anticipate future
fireworks events in Northern California.

Background and Purpose

The KFOG KaBoom is an annual
fireworks show, which combines
fireworks and music and is presented by
KFOG, a San Francisco radio station.
This safety zone is necessary to protect
the spectators, and vessels and other
property from the hazards associated
with the fireworks show. This
temporary safety zone will consist of a
small portion of the navigable waters of
the San Francisco Bay along the San
Francisco waterfront.

Discussion of Rule

The temporary safety zone consists of
the navigable waters of San Francisco
Bay within a 1,000 foot radius of the
launch platform, located approximately
1,000 feet off Piers 30 and 32 in San
Francisco, California. Entry into, transit
through or anchoring within the safety
zone by all vessels is prohibited, unless
authorized by the Captain of the Port, or
his designated representative.
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Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

Although this safety zone will restrict
boating traffic, the effect of this
regulation will not be significant as the
safety zone is will affect only a small
portion of the waterway and will be
short in duration.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. For the
same reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. § 605(b) that this
rule is not expected to have a significant
economic impact on any substantial
number of entities, regardless of their
size.

Any impact to small entities would
not be significant since this zone will
encompass only a small portion of the
waterway for a limited period of time
and vessels can safely navigate around
the safety zone.

Assistance For Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the rule will affect your small
business, organization, or government
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(g), of the
Instruction, from further environmental
documentation because we are
establishing a safety zone.

A final “Environmental Analysis
Check List” and a final “Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and record keeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:



Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003/Rules and Regulations

24363

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. From 7 p.m. to 10 p.m. on May 10,
2003, in § 165.1191 temporarily suspend
the entry in Table 1 to the section for
“KFOG KaBoom” and add a new
temporary paragraph (c) to read as
follows:

§165.1191 Safety Zones: Northern
California annual fireworks events.
* * * * *

(c) KFOG KaBoom Safety Zone. The
safety zone for KFOG KaBoom in San
Francisco consists of the navigable
waters within a 1,000-foot radius of the
launch platform, which will be located
approximately 1,000 feet off Piers 30
and 32 in San Francisco, California.
This safety zone will be enforced from
7 p.-m. PDT to 10 p.m. PDT on May 10,
2003. In accordance with the general
regulations in § 165.23 of this part,
entering into, transiting through, or
anchoring within this zone is
prohibited, unless authorized by the
Captain of the Port or the Patrol
Commander, or their designated
representative.

Dated: April 25, 2003.
Gerald M. Swanson,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay, California.

[FR Doc. 03—11299 Filed 5—-6-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MD136-3091a; FRL-7483-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to Stage Il
Vapor Recovery at Gasoline
Dispensing Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Maryland State Implementation Plan
(SIP). The revisions allow existing
gasoline dispensing facilities to
continue using installed vapor recovery
equipment and require new gasoline
dispensing facilities to be equipped
with the most recently approved system.
EPA is proposing to approve these
revisions in accordance with the
requirements of the Clean Air Act.

DATES: This rule is effective on July 7,
2003 without further notice, unless EPA
receives adverse written comment by
June 6, 2003. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Written comments should
be addressed to Makeba Morris, Acting
Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Room B108, Washington,
DC 20460; and the Maryland
Department of the Environment, 1800
Washington Boulevard, Suite 705,
Baltimore, Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Kathleen Anderson, (215) 814—2173, or
by e-mail at
anderson.kathleen@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On May 23, 2002, the Maryland
Department of the Environment (MDE)
submitted a formal revision (#02—03) to
its State Implementation Plan (SIP)
revising certain provisions in the State’s
regulations pertaining to Stage II Vapor
Recovery at Gasoline Dispensing
Stations. The SIP revision went to
public hearing on February 27, 2002 and
became effective on March 14, 2002. On
April 5, 2002, MDE made corrections to
the adopted rule to remove incorrectly
placed brackets and an incorrect
reference to a test method.

II. Summary of SIP Revision

The 1990 Clean Air Act Amendments
(CAAA) required states to develop
regulations requiring owners or
operators of certain gasoline dispensing
facilities to install systems for recovery
of gasoline vapor emissions. This
requirement is also known as Stage 1I
Vapor Recovery (Stage II) and is
required in areas classified as moderate
and above ozone nonattainment. Stage II
is the control of gasoline vapors when
dispensing gasoline into vehicle fuel
tanks. The MDE adopted Stage II
regulations on January 18, 1993 which
became effective on February 15, 1993.

These regulations were submitted to
EPA as a SIP revision on January 18,
1993 and approved as a final rule by
EPA on June 9, 1994 (54 FR 29730).

Maryland’s SIP-approved Stage II
regulation requires the use of vapor
recovery systems that have been
certified or “approved” by the
California Air Resources Board (CARB).
In general, these systems are 95 percent
efficient. However, CARB has decided
to de-certify the existing approved
systems in favor of those able to achieve
an efficiency of 98 percent. This means
that in California, all existing CARB-
approved systems will be de-certified
and will be required, within a specified
time frame, to be re-certified using
systems that meet, among other things,
the new efficiency requirements. MDE is
continuing to evaluate the CARB system
changes. In the meantime, MDE will
require existing gasoline dispensing
facilities to continue to use the installed
equipment and require new gasoline
dispensing facilities to be equipped
with a system that was approved by
CARB prior to April 1, 2001.

The changes proposed by this SIP
revision to MDE’s Stage II regulations
are to:

(A) Redefine the term “approved
Stage II Vapor Recovery System” as a
system approved by CARB before April
1, 2001 or a system approved by the
department. This change will require
existing and new gas station operators to
use systems that were previously
approved by CARB.

(B) Identify “vapor assist system I"” as
the conventional vapor assist system
and a “vapor assist system II'” as the
“Healy” system that requires different
tests.

(C) Clarify the requirements for
continued use of an existing Stage II
system regardless of ownership unless
the monthly throughput drops below
10,000 gallons.

(D) Clarify the requirements when a
person purchases a facility that is not
equipped with an approved system.

(E) Allow approved systems to be
used after April 1, 2001 (the date when
CARB-approved systems are de-
certified) for both existing and new
gasoline dispensing facilities.

(F) Require the use of a pressure/
vacuum valve on gasoline tanks.

(G) Require owners to maintain
inspection and testing reports on site
and to notify the MDE of tests to be
performed.

(H) Incorporate by reference the
CARB-approved test methods.

EPA has reviewed these changes and
has determined that the revisions
continue to meet the CAAA
requirements for states to have an
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approved Stage II Vapor Recovery
System. In addition, the revisions, in
general, strengthen the SIP by providing
additional clarification of certain
provisions, requiring that records be
maintained onsite and by incorporating
by reference appropriate test methods
for vapor recovery systems.

II1. Final Action

EPA is approving the revisions to
MDE’s Stage Il regulations submitted to
EPA on May 23, 2002. EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This rule will be effective on July
7, 2003 without further notice unless
EPA receives adverse comment by June
6, 2003. If EPA receives adverse
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. EPA will address all
public comments in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting must do so at
this time.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995

(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,

the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 7, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve revisions to MDE’s Stage II
Vapor Recovery program may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: April 9, 2003.

James W. Newsom,
Acting Regional Administrator, Region III.

= 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

= 2. Section 52.1070 is amended by
adding paragraphs (c)(178) to read as
follows:

§52.1070 Identification of plan.
* * * * *
(C) * x %

(178) Revisions to the Maryland State
Implementation Plan for Stage II Vapor
Recovery at Gasoline Dispensing
Facilities submitted on May 23, 2002 by
the Maryland Department of the
Environment:

(i) Incorporation by reference.

(A) Letter of May 23, 2002 from the
Maryland Department of the
Environment transmitting revisions to
the Maryland State Implementation Plan
pertaining to Stage II Vapor Recovery at
Gasoline Dispensing Facilities.
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(B) The following revisions and
additions to COMAR 26.11.24, effective
on April 15, 2002:

(1) Revisions to .01B(1) and (17);
addition of .01B(18) and .01B(19).

(2) Addition of .01-1.

(3) Revisions to .02C(1) and (3);
addition of .02D, .02E and .02F.

(4) Revisions to .03F; addition of .03H
and .031.

(5) Revisions to .04A (introductory
paragraph), .04B, .04C and .04C(1);
addition of .04A(1) through .04A(5) and
.04C(2).

(6) Revisions to .07A, .07B and .07D;
addition of .07E.

(ii) Additional Material.—Remainder
of the State submittal(s) pertaining to
the revisions listed in paragraph
(c)(178)(i) of this section.

[FR Doc. 03-11183 Filed 5—-6—-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA188-4205a; FRL-7482-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Two Individual
Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP). The
revisions were submitted by the
Pennsylvania Department of
Environmental Protection (PADEP) to
establish and require reasonably
available control technology (RACT) for
two major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in Pennsylvania. The two
major sources are Dominion Trans Inc.
in Clinton County, and Textron Inc. in
Lycoming County. EPA is approving
these revisions to establish VOC and
NOx RACT requirements in the SIP in
accordance with the Clean Air Act
(CAA).

DATES: This rule is effective on July 7,
2003 without further notice, unless EPA
receives adverse written comment by
June 6, 2003. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.
ADDRESSES: Written comments should
be mailed to Makeba Morris, Acting

Branch Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Room B108, Washington,
DC 20460; and Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality, PO
Box 8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814—2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Pursuant to sections 182(b)(2) and
182(f) of the CAA, the Commonwealth
of Pennsylvania (the Commonwealth or
Pennsylvania) is required to establish
and implement RACT for all major VOC
and NOx sources. The major source size
is determined by its location, the
classification of that area and whether it
is located in the ozone transport region
(OTR). Under section 184 of the CAA,
RACT as specified in sections 182(b)(2)
and 182(f) applies throughout the OTR.
The entire Commonwealth is located
within the OTR. Therefore, RACT is
applicable statewide in Pennsylvania.

II. Summary of SIP Revision

On October 30, 2002, PADEP
submitted formal revisions to its SIP to
establish and impose case-by-case RACT
for three major sources of VOC and
NOx. This rulemaking pertains to two of
those sources. The other source is
subject to a separate rulemaking action.
The RACT determinations and
requirements are included in operating
permits (OP) issued by PADEP.

The following identifies the
individual operating permit that EPA is
approving for each source.

A. Textron Lycoming

Textron Inc., owns and operates the
Textron Lycoming Reciprocating Engine
Division (TLRED) facility in
Williamsport, Lycoming County,
Pennsylvania. Aircraft engines and
engine parts are manufactured at the
facility, which is considered a major
source of VOC. In this instance, RACT
has been established and imposed by
PADEP in an operating permit. On

October 30, 2002, PADEP submitted
operating permit No. OP 41-00005 to
EPA as a SIP revision. The operating
permit lists the following sources:

(1) The permit contains VOC emission
limit of 3.040 tons per year (tpy) for the
combustion source group. The
combustion source group includes: 7
firetube boilers, 5 air make-up units, 140
Cercor heaters, 42 Dravos air heaters, 2
heat treat furnaces, and 4 aqueous
washer burners (Source IDs: 032, 033,
034, 035, 036, 037, respectively). RACT
for Source IDs 032, 033, 034, 035, 036,
and 037 are the installation,
maintenance and operation of the
source in accordance to the
manufacturers specifications. The
operating permit contains the
description of each source:

(a) Source ID 32 includes seven
natural gas fired Firetube Boilers rated
at 6.28 MMBTU/hr each;

(b) Source ID 033 includes five
natural gas fired Air Make-Up Units
with one rated at 3.89 MMBTU'hr, three
rated at 5.20 MMBTU/hr each, and
another one rated at 6.54 MMBTU/hr;

(c) Source ID034 includes 140 natural
gas Cercor Heaters with 111 rated at
0.05 MMBTU'hr each, and 29 rated at
0.10 MMBTU'hr; (d) Source ID 035
includes 42 natural gas fired Dravos Air
Heaters rated from 0.10 to 2.38
MMBTU/hr each. An air heater which
has been taken out of service must
comply with all applicable requirements
of 25 Pa. Code section 127.11a in order
to be reactivated; (e) Source ID 036
includes two natural gas fired heat treat
furnaces using methanol for
carburization, rated at 0.7 MMBTU/hr
each; and (f) Source ID 037 includes
four natural gas fired aqueous washer
burners rated at 0.24 MMBTU/hr
associated with a washer; 0.36 MMBTU/
hr associated with a washer; 0.36
MMBTU/hr associated with a belt
washer; and 0.36 MMBTU/hr associated
with a spray washer.

(2) Source ID P202 includes 5 large
Cooper Tanks with surface area of more
than 10 square feet and Source ID P203
includes 6 Cooper Tanks with surface
area less than 10 square feet. The permit
contains a total combined VOC emission
limits of 36.54 tpy from Source IDs P202
and P203 in any 12 consecutive month
period. The tanks range in size from 85
to 470 gallons. Each tank contains
solvent for the cold degreasing of metal
parts. A Cooper Tank, which has been
taken out of service, must comply with
all applicable requirements of 25 Pa.
Code section 127.11a in order to be
reactivated.

(3) Source ID P204 includes 76 dip
tanks. The permit contains a total
combined VOC emission of 4.8 tpy from
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Source ID P204 in any 12 consecutive
month period. The tanks range in size
from 5 to 50 gallons. Each tank contains
solvent for the cold degreasing of metal
parts. A dip tank which has been taken
out of service must comply with all
applicable requirements of 25 Pa. Code
section 127.11a in order to be
reactivated.

(4) Source ID P205 includes 26
corrosion protection tanks. The permit
contains a total combined VOC emission
limit of 2.76 tpy from Source ID P205
in any 12 consecutive month period.
The tanks range in size from 16 to 158
gallons. Each tank contains mineral
spirits and ferrocote for preserving of
metal parts between machining
operations to prevent flash rusting. The
facility shall maintain records of the
total amount of mineral spirits
(“Varsol”), or any other VOC used each
month in Source ID P205. The facility
shall keep records of the actual mineral
spirits usage which occurred for each
individual month in Source ID P205.
The facility shall also keep records of
the supporting calculations used to
verify compliance with the annual VOC
emission limits for Source ID P205. The
facility shall retain records for at least
5 years and shall be made available to
PADEP upon request. A corrosion
protection tank which has been taken
out of service, must comply with all
applicable requirements of 25 Pa. Code
section 127.11a in order to be
reactivated.

(5) Source ID P206 includes 23 spray
booth degreasers. The permit contains a
total combined VOC emission limit of
24.69 tpy from Source ID P206 in any
12 consecutive month period. Cleaning
of parts in the spray booths are done by
using Varsol pumped through a
handheld nozzle and directed at the
part. A spray booth degreaser, which
has been taken out of service, must
comply with all applicable requirements
of 25 Pa. Code section 127.11a in order
to be reactivated.

(6) Source ID P210 includes 11
inspection stations containing a mixture
of iron and iron oxide particles
suspended in a low-volatility mineral
spirit based solution. This solution is
used to inspect equipment for cracks
and inclusions. The permit contains
total VOC emission limits of three
pounds per hour, 15 pounds per day, or
2.7 tons per 12 consecutive month
period for all 11 inspection stations
combined. An inspection station, which
has been taken out of service, must
comply with all applicable requirements
of 25 Pa. Code section 127.11a in order
to be reactivated.

(7) Source ID P230 includes
maintenance welding, general

maintenance activities, truck
maintenance activities (including spray
booth SB27), floor and general cleaning
activities, insect control activities, and
health service activities. The permit
contains total VOC emission limits of
three pounds per hour, 15 pounds per
day, or 2.7 tons per 12 consecutive
month period for all the maintenance
activities combined.

(8) Source ID P233 is a fluorescent
dye penetrant booth. The permit
contains a potential to emit VOC
emission limit of three pounds per day,
15 pounds per day, or 2.7 tons in any
12 consecutive month period. A
detailed RACT analysis that meets the
criteria specified in 25 Pa. Code section
129.92 is required and must be
submitted to PADEP if these limits are
exceeded. The facility shall keep the
following records for Source ID P233: (a)
The amount of each VOC containing
material used each month, and (b)
supporting calculations used to verify
compliance with the 12 consecutive
month emission limitation for VOCs. All
such records shall be retained for a
minimum of five years and be provided
to PADEP upon request.

(9) Source ID P250 includes three
valve check stations that are used to
check engine head assemblies for proper
seating. These check stations do not use
VOC-containing materials. The facility
shall keep records, identifying liquid
materials used in Source ID P250 and
information that verifies that these
materials does not contain any VOCs.
All such records shall be retained for a
minimum of five years and be provided
to PADEP upon request.

B. Dominion Trans Inc.

Dominion Trans Inc., is a natural gas
transmission facility located in Clinton
County, Pennsylvania. The facility,
which uses equipment to transport and
store natural gas is located at the
Finnefrock Station and is considered a
major source of VOC and NOx. In this
instance, RACT has been established
and imposed by PADEP in an operating
permit for Engine No. 4 identified as
Source ID P104. Source IP P104 is a
natural gas fired internal combustion
engine rated at 4000 horsepower that is
used to compress the natural gas in
order to send it along the pipeline in its
destination. On October 30, 2002,
PADEP submitted operating permit No.
OP 18-00005 to EPA as a SIP revision.
The permit contains NOx emission limit
of 44.1 pounds per hour and 193.16 tons
in any 12 consecutive month period,
and VOC emission limit of 2.43 pounds
per hour and 10.64 tons in any 12
consecutive month period. The facility
shall only use quality natural gas as fuel

for Source ID P104. The facility shall
perform semi-annual NOx testing using
a portable exhaust gas analyzer
approved by PADEP. This testing shall
be performed during the periods of
March 1 through May 31 and September
1 through November 30. The reference
method testing required maybe
substituted for the portable analyzer
testing on a one-on-one basis (one
occurrence of reference method testing
may be substituted for one of every six
months occurrences of the portable
analyzer testing). The facility shall
submit the results of all portable
exhaust gas analyzer testing to PADEP
no later than 30 days after the
completion of the testing. The facility is
required to perform EPA reference
method stack testing on Source ID P104
sometime during the interval beginning
on January 1, 2003 and ending on
December 31, 2004 for NOx and VOC.
All testing is performed while the
source is operating at full load and full
speed. The facility shall maintain
records in accordance with the
recordkeeping requirements of 25 Pa.
Code section 129.95 that shall include a
minimum of the following: (1) The total
number of hours that Source ID P104 is
operated each month, and (2) the
amount of fuel used in Source ID P104
each month. These records shall be
retained for a minimum of five years
and be provided to PADEP upon
request.

II1. EPA’s Evaluation of the SIP
Revisions

EPA is approving these SIP submittals
because the Commonwealth established
and imposed requirements in
accordance with the criteria set forth in
SIP-approved regulations for imposing
RACT or for limiting a source’s potential
to emit. The Commonwealth has also
imposed record-keeping, monitoring,
and testing requirements on these
sources sufficient to determine
compliance with these requirements.

IV. Final Action

EPA is approving a revision to the
Commonwealth of Pennsylvania’s SIP
which establishes and requires RACT
for Textron Inc., Lycoming County, and
Dominion Trans Inc., Clinton County.
EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comment. However, in the “Proposed
Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision if adverse
comments are filed. This rule will be
effective on July 7, 2003 without further
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notice unless EPA receives adverse
comment by June 6, 2003. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for two named
sources.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United

States Court of Appeals for the
appropriate circuit by July 7, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving the Pennsylvania’s source-
specific RACT requirements to control
VOC and NOx emissions from two
individual sources may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.

Dated: April 4, 2003.
Donald S. Welsh,
Regional Administrator, Region III.

» 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

= 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

= 2. Section 52.2020 is amended by
adding paragraph (c)(202) to read as
follows:

§52.2020 Identification of plan.

(C) * % %

(202) Revisions pertaining to VOC and
NOx RACT determinations for major
sources submitted by the Pennsylvania
Department of Environmental Protection
on October 30, 2002.

(i) Incorporation by reference.

(A) Letter of October 30, 2002 from
the Pennsylvania Department of
Environmental Protection transmitting
source-specific NOx RACT
determinations.

(B) Operating Permits (OP):

(1) Dominion Trans Inc., Clinton
County, Title V Permit No.: 18—-00005,
effective February 16, 2000.

(2) Textron Lycoming, Lycoming
County, Title V Permit No.: 41-00005,
effective January 12, 2001.

(ii) Additional Material.

(A) A letter of February 11, 2003 from
the Pennsylvania Department of
Environmental Protection to EPA
transmitting materials related to the
RACT permits listed in paragraph
(c)(202)(i) of this section.
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(B) Other materials submitted by the
Commonwealth of Pennsylvania in
support of and pertaining to the RACT
determinations for the source listed in
paragraph (c)(202)(i)(B) of this section.

[FR Doc. 03—11181 Filed 5—-6-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[CA-276-0380; FRL—-7461-5]

Approval and Promulgation of
Implementation Plans and Designation
of Areas; California—Indian Wells
Valley PM-10 Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval
pursuant to the Clean Air Act (CAA or
the Act) of the moderate area plan and
maintenance plan for the Indian Wells
Valley planning area in California and
redesignating the area from
nonattainment to attainment for the
National Ambient Air Quality Standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM-10).

EFFECTIVE DATE: This rule is effective on
June 6, 2003.

ADDRESSES: You can inspect copies of
the administrative record for this action
at EPA’s Region IX office during normal
business hours. You can inspect copies
of the submitted SIP revisions at the
following locations:

Environmental Protection Agency,
Region 9, Air Division, Air Planning
Office (AIR-2), 75 Hawthorne Street,
San Francisco, CA 94105-3901.

Kern County Air Pollution Control
District, 2700 “M”’ Street, Suite 302,
Bakersfield, CA 93301.

California Air Resources Board, 1001 I
Street, Sacramento, CA 95814.

FOR FURTHER INFORMATION CONTACT:
Karen Irwin, Air Planning Office (AIR—
2), EPA Region 9, at (415) 947—4116 or:
irwin.karen@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On December 17, 2002 we proposed
to approve the PM—10 moderate area
nonattainment plan and maintenance
plan and the redesignation request for
the Indian Wells Valley planning area
(Indian Wells plan) submitted to EPA by
the California Air Resources Board

(ARB) on December 5, 2002.1 67 FR
77196. In the proposal, we discussed in
detail the CAA provisions for PM—-10
moderate area plans, including EPA’s
clean data approach to areas such as the
Indian Wells Valley, and the Act’s
requirements for maintenance plans and
redesignation to attainment. In the
proposal, we also evaluated the
moderate area plan and maintenance
plan and redesignation request
according to the CAA and applicable
EPA guidance. The reader is advised to
refer to the proposal for these detailed
discussions as they are not repeated
here. In short, EPA, among other
findings, determined that:

(1) The Indian Wells Valley PM-10
nonattainment area has attained the
PM-10 NAAQS based on three years of
quality assured monitoring data;

(2) The emissions inventory in the
plan is current, accurate and complete
per CAA section 172(c)(3);

(3) Control measures that can be
attributed as responsible for bringing the
area into attainment meet the
Reasonably Available Control Measures
(RACM) requirement per CAA section
189(a)(1)(C);

(4) The air quality improvement in the
area is due to permanent and
enforceable measures;

(5) The plan adequately demonstrates
future maintenance of the NAAQS for at
least ten years into the future;

(6) The motor vehicle emission
budgets contained in the plan meet the
purposes of CAA section 176(c)(1) and
the transportation conformity rule at 40
CFR part 93, subpart A; and

(7) The area’s maintenance
demonstration does not rely on
nonattainment New Source Review
(NSR) and, therefore, the area need not
have a fully approved nonattainment
NSR program prior to approval of the
redesignation request.

EPA did not receive any public
comments on the proposed rule.

II. Summary of Action

With this final action, we are
incorporating the moderate area plan
and maintenance plan and
redesignation request for the Indian
Wells Valley Planning area, September
5, 2002, into the California State
Implementation Plan (SIP). We are also
approving the following measures, city
ordinances, and commitments into the
California SIP:

1. Fugitive Dust Control Plan for the
Naval Air Weapons Station, China Lake,
California (September 1, 1994).2 This

1We had previously received a draft of the plan
for review.
2 Appendix D of the Indian Wells plan.

plan establishes controls for unpaved
roads, disturbed vacant land and open
storage piles.

2. Kern County 1990 Land Use
Ordinance—Chapter 18.55 and Kern
County Development Standards,
Chapter III. This ordinance requires
paving of streets for new subdivisions
according to the County Development
Standards.3

3. City of Ridgecrest Municipal Code
1980 which requires paving of streets
for new subdivisions.*

4. ARB Executive Order G-125-295
which contains a commitment for future
PM-10 air quality monitoring in the
Indian Wells Valley planning area.

We are also approving the following
rules as RACM with respect to control
of process fugitive emissions, however,
as indicated by the following dates, they
are already included in the California
SIP: Rule 401 ““Visible Emissions,”
November 29, 1993; Rule 404.1
“Particulate Matter Concentration, April
18, 1972; and Rule 405 “Particulate
Matter Emission Rate,” July 18, 1983. In
addition, we are approving as RACM in
the Indian Wells area the paving of
unpaved roads between 1993 and the
present > and Bureau of Land
Management closure of 83 miles of
unpaved roads/off-highway vehicle
trails, between 1994 and the present.®

With this final action, the Indian
Wells Valley PM—10 nonattainment area
is redesignated to attainment for the 24-
hour and annual PM-10 NAAQS. The
CAA requirements of the NSR program
are replaced by the Prevention of
Significant Deterioration program
pursuant to 40 CFR 52.21, per the
delegation agreement between EPA and
Kern County Air Pollution Control
District dated August 12, 1999.

III. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this final action
is not a ““significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
For this reason, this final action is also
not subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). It merely approves State law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.

Accordingly, the Administrator
certifies that this rule will not have a
significant economic impact on a

3 Appendix E of the Indian Wells plan.
41bid.

5 Appendix D of the Indian Wells plan.
6 Appendix E of the Indian Wells plan.
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substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This final rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This final action
merely approves a State rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This final rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus

standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This final rule
does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 7, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

40 CFR Part 81
Environmental protection, Air
pollution control.

Dated: February 24, 2003.
Alexis Strauss,
Acting Regional Administrator, Region IX.
» Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

CALIFORNIA—PM-10

PART 52—[AMENDED)]

» 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart D—California

= 2. Section 52.220 is amended by
adding paragraph (c)(306) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C) * x %

(306) The following plan was
submitted on December 5, 2002, by the
Governor’s designee.

(i) Incorporation by reference.

(A) Kern County Air Pollution Control
District.

(1) PM-10 (Respirable Dust)
Attainment Demonstration,
Maintenance Plan, and Redesignation
Request (excluding pages 4-1, 4-2, 6-1,
6—2, Appendix A, and pages D-12
through D-37 of Appendix D) adopted
on September 5, 2002.

(B) California Air Resources Board,
California.

(1) California Air Resources Board
Executive Order G-125-295 adopted on
December 4, 2002.

* * * * *

PART 81—[AMENDED]

» 1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §81.305 the PM-10 table is
amended by revising the entry for the
Indian Wells Valley planning area under
“Fresno, Kern, Kings, Tulare, San
Joaquin, Stanislaus, Madera Counties” to
read as follows:

§81.305 California.

* * * * *

Designated area

Datel

Classification

Designation
Type

Date * Type

* *
Fresno, Kern,

Madera Counties:
Indian Wells Valley planning area

Kings, Tulare, San Joaquin,

* * *

Stanislaus,

09/5/02 Nonattainment

That portion of Kern County contained within Hydrologic

Unit #18090205.

* *

* * *

1This date is November 15, 1990, unless otherwise noted.
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[FR Doc. 03—-7640 Filed 5-6—03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2003-0140; FRL—7302—7]

Pesticide Tolerance Processing Fees;
Annual Adjustment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule increases fees
charged for processing tolerance
petitions for pesticides under the
Federal Food, Drug, and Cosmetic Act
(FFDCA). As specified in 40 CFR
180.33(0), the existing fee schedule is
changed annually by the same
percentage as the percent change in the
Federal General Schedule (GS) pay
scale. Accordingly, the revisions in this
rule reflect a 4.27% increase in locality
pay for civilian Federal GS employees
working in the Washington, DC and
Baltimore, MD metropolitan area in
2003.

DATES: This rule is effective June 6,
2003.

FOR FURTHER INFORMATION CONTACT: For
general information concerning this rule
contact: Ed Setren, Resources
Management Staff (7501C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460;
telephone: (703) 305-5927; fax: (703)
305-5060; e-mail address:
setren.edward@epa.gov.

For technical information concerning
tolerance petitions and individual fees
contact: Sonya Brooks, Resources
Management Staff (7501C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460;
telephone: (703) 308-6423; fax: (703)
305-5060; e-mail address:
brooks.sonya@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this Rule Apply to Me?

This rule may directly affect any
person who might petition the Agency
for new tolerances, hold a pesticide
registration with existing tolerances, or
anyone who is interested in obtaining or
retaining a tolerance in the absence of
a registration. This group can include
pesticide manufacturers or formulators,
companies that manufacture chemicals
used in formulating pesticides,
importers of food, grower groups, or any

person who seeks a tolerance. The vast
majority of potentially affected
categories and entities may include, but
are not limited to:

* Chemical industry (NAICS codes
115112 and 325320) e.g., pesticide
chemical manufacturers, formulators,
chemical manufacturers of inert
ingredients

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. Other types of
entities not listed above could also be
regulated. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

II. How Can I Get Additional
Information or Copies of this Document
or Other Documents?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2002-0140. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_ 40/
40cfr[180]_00.html, a beta site currently
under development.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select ““search,”

then key in the appropriate docket ID
number.

III. What Action is the Agency Taking
in this Rule?

With this rule, the Agency is
increasing the fees charged for
processing tolerance petitions for
pesticides under the Federal Food,
Drug, and Cosmetic Act (FFDCA). The
pay raise in 2003 for Federal General
Schedule (GS) employees working in
the Washington, DC/Baltimore, MD
metropolitan pay area is 4.27%. This
increase in the fees charged for
processing tolerance petitions reflects
these recent pay raises.

IV. Why is the Agency Taking this
Action?

EPA is charged with the
administration of section 408 of FFDCA.
Section 408 authorizes the Agency to
establish tolerance levels and
exemptions from the requirements for
tolerances for raw agricultural
commodities. Section 408(o) requires
the Agency to collect fees that will, in
the aggregate, be sufficient to cover the
costs of processing petitions for
pesticide products. EPA is publishing
this action pursuant to 40 CFR
180.33(0).

The current fee schedule for tolerance
petitions published in the Federal
Register of March 13, 2002 (67 FR
11248) (FRL-6774-3), codified at 40
CFR 180.33, and became effective on
April 12, 2002. At that time the fees
were increased by 4.94%, 3.81%, and
4.77% to reflect the 2000, 2001, and
2002 pay adjustments in accordance
with a provision in the regulation that
provides for automatic annual
adjustments to the fees based on annual
percentage changes in Federal salaries
(40 CFR 180.33(0)).

The Federal Employees Pay
Comparability Act of 1990 (FEPCA)
initiated locality-based comparability
pay, known as “locality pay.” The
intent of the legislation is to make
Federal pay more responsive to local
labor market conditions by adjusting
General Schedule salaries on the basis
of a comparison with non-Federal rates
on a geographic, locality basis. The
processing and review of tolerance
petitions is conducted by EPA
employees working in the Washington,
DC/Baltimore, MD pay area.

The pay raise in 2003 for Federal
General Schedule employees working in
the Washington, DC/Baltimore, MD
metropolitan pay area is 4.27%;
therefore, the tolerance petition fees are
being increased by 4.27%. The entire
revised fee schedule is presented in
§ 180.33 of the regulatory text for the
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reader’s convenience. (All fees have
been rounded to the nearest $25.00.)

V. Why is EPA Issuing this Action as a
Final Rule?

EPA is publishing this action as a
final rule pursuant to 40 CFR 180.33(0),
which reads in part:

(o) This fee schedule will be changed
annually by the same percentage as the
percent change in the Federal General
Schedule (GS) pay scale [. . .]. When
automatic adjustments are made based on the
GS pay scale, the new fee schedule will be
published in the Federal Register as a final
rule to become effective 30 days or more after
publication, as specified in the rule.

VI. Statutory and Executive Order
Reviews

This final rule amends the fees
charged for processing tolerance
petitions under FFDCA to reflect
automatic adjustments based on the GS
pay scale and is issued as a final rule
pursuant to 40 CFR 180.33(0). Under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action”
subject to review by the Office of
Management and Budget (OMB), nor is
this final rule subject to Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001).

This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

Nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

Since the Agency is authorized to
make automatic adjustments based on
the GS pay scale by issuing a final rule
under 40 CFR 180.33(0), and is not
required to issue a proposed rule, the

requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

In addition, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).

For these same reasons, the Agency
has determined that this final rule does
not have any ““tribal implications” as
described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 25, 2003.
Susan B. Hazen,

Acting Assistant Administrator, Office of
Prevention, Pesticides and Toxic Substances.

» Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

» 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), (346a) and
371.

m 2. Section 180.33 isrevised to read as
follows:

§180.33 Fees.

(a) Each petition or request for the
establishment of a new tolerance or a
tolerance higher than already
established, shall be accompanied by a
fee of $80,950, plus $2,025 for each raw
agricultural commodity more than nine
on which the establishment of a
tolerance is requested, except as
provided in paragraphs (b), (d), and (h)
of this section.

(b) Each petition or request for the
establishment of a tolerance at a lower
numerical level or levels than a
tolerance already established for the
same pesticide chemical, or for the
establishment of a tolerance on
additional raw agricultural commodities
at the same numerical level as a
tolerance already established for the
same pesticide chemical, shall be
accompanied by a fee of $18,500 plus
$1,225 for each raw agricultural
commodity on which a tolerance is
requested.
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(c) Each petition or request for an
exemption from the requirement of a
tolerance or repeal of an exemption
shall be accompanied by a fee of
$14,925.

(d) Each petition or request for a
temporary tolerance or a temporary
exemption from the requirement of a
tolerance shall be accompanied by a fee
of $32,325 except as provided in
paragraph (e) of this section. A petition
or request to renew or extend such
temporary tolerance or temporary
exemption shall be accompanied by a
fee of $4,600.

(e) A petition or request for a
temporary tolerance for a pesticide
chemical which has a tolerance for other
uses at the same numerical level or a
higher numerical level shall be
accompanied by a fee of $16,075, plus
$1,225 for each raw agricultural
commodity on which the temporary
tolerance is sought.

(f) Each petition or request for repeal
of a tolerance shall be accompanied by
a fee of $10,125. Such fee is not required
when, in connection with the change
sought under this paragraph, a petition
or request is filed for the establishment
of new tolerances to take the place of
those sought to be repealed and a fee is
paid as required by paragraph (a) of this
section.

(g) If a petition or a request is not
accepted for processing because it is
technically incomplete, the fee, less
$2,025 for handling and initial review,
shall be returned. If a petition is
withdrawn by the petitioner after initial
processing, but before significant
Agency scientific review has begun, the
fee, less $2,025 for handling and initial
review, shall be returned. If an
unacceptable or withdrawn petition is
resubmitted, it shall be accompanied by
the fee that would be required if it were
being submitted for the first time.

(h) Each petition or request for a crop
group tolerance, regardless of the
number of raw agricultural commodities
involved, shall be accompanied by a fee
equal to the fee required by the
analogous category for a single tolerance
that is not a crop group tolerance, i.e.,
paragraphs (a) through (f) of this section,
without a charge for each commodity
where that would otherwise apply.

(i) Objections under section 408(d)(5)
of the Act shall be accompanied by a
filing fee of $4,050.

(j)(1) In the event of a referral of a
petition or proposal under this section
to an advisory committee, the costs shall
be borne by the person who requests the
referral of the data to the advisory
committee.

(2) Costs of the advisory committee
shall include compensation for experts

as provided in § 180.11(c) and the
expenses of the secretariat, including
the costs of duplicating petitions and
other related material referred to the
committee.

(3) An advance deposit shall be made
in the amount of $40,400 to cover the
costs of the advisory committee. Further
advance deposits of $40,400 each shall
be made upon request of the
Administrator when necessary to
prevent arrears in the payment of such
costs. Any deposits in excess of actual
expenses will be refunded to the
depositor.

(k) The person who files a petition for
judicial review of an order under
section 408(d)(5) or (e) of the Act shall
pay the costs of preparing the record on
which the order is based unless the
person has no financial interest in the
petition for judicial review.

(1) No fee under this section will be
imposed on the Interregional Research
Project Number 4 (IR-4 Program).

(m) The Administrator may waive or
refund part or all of any fee imposed by
this section if the Administrator
determines in his or her sole discretion
that such a waiver or refund will
promote the public interest or that
payment of the fee would work an
unreasonable hardship on the person on
whom the fee is imposed. A request for
waiver or refund of a fee shall be
submitted in writing to the
Environmental Protection Agency,
Office of Pesticide Programs,
Registration Division (7505C), 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. A fee of $2,025
shall accompany every request for a
waiver or refund, except that the fee
under this sentence shall not be
imposed on any person who has no
financial interest in any action
requested by such person under
paragraphs (a) through (k) of this
section. The fee for requesting a waiver
or refund shall be refunded if the
request is granted.

(n) All deposits and fees required by
the regulations in this part shall be paid
by money order, bank draft, or certified
check drawn to the order of the
Environmental Protection Agency. All
deposits and fees shall be forwarded to
the Environmental Protection Agency,
Headquarters Accounting Operations
Branch, Office of Pesticide Programs
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251. The payments
should be specifically labeled
“Tolerance Petition Fees” and should be
accompanied only by a copy of the letter
or petition requesting the tolerance. The
actual letter or petition, along with
supporting data, shall be forwarded
within 30 days of payment to the

Environmental Protection Agency,
Office of Pesticide Programs,
Registration Division (7505C), 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460. A petition will
not be accepted for processing until the
required fees have been submitted. A
petition for which a waiver of fees has
been requested will not be accepted for
processing until the fee has been waived
or, if the waiver has been denied, the
proper fee is submitted after notice of
denial. A request for waiver or refund
will not be accepted after scientific
review has begun on a petition.

(o) This fee schedule will be changed
annually by the same percentage as the
percent change in the Federal General
Schedule (GS) pay scale. In addition,
processing costs and fees will
periodically be reviewed and changes
will be made to the schedule as
necessary. When automatic adjustments
are made based on the GS pay scale, the
new fee schedule will be published in
the Federal Register as a final rule to
become effective 30 days or more after
publication, as specified in the rule.
When changes are made based on
periodic reviews, the changes will be
subject to public comment.

[FR Doc. 03—-11195 Filed 5—-6—03; 8:45 am]
BILLING CODE 6560-50-S

GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 511, 516, 532, 538, 546,
and 552

[GSAR Amendment 2003-01; GSAR Case
No. 2002-G505]

RIN 9000-AH76

General Services Administration
Acquisition Regulation; Federal Supply
Schedule Contracts—Acquisition of
Information Technology by State and
Local Governments Through Federal
Supply Schedules

AGENCIES: Office of Acquisition Policy,
General Services Administration (GSA).
ACTION: Interim rule with request for
comments.

SUMMARY: The General Services
Administration (GSA) is amending the
General Services Administration
Acquisition Regulation (GSAR) to
implement section 211 of the E-
Government Act of 2002. Section 211
authorizes the Administrator of GSA to
provide for the use by States or local
governments of its Federal Supply
Schedules for automated data
processing equipment (including
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firmware), software, supplies, support
equipment, and services.
DATES: Effective Date: May 7, 2003.

Applicability Date: This amendment
applies to solicitations and existing
contracts for Schedule 70, Information
Technology (IT), and the Corporate
Schedule, containing Information
Technology (IT) Special Item Numbers
SINs, as defined in GSAM 538.7001,
Definitions, Schedule 70. Further, this
amendment applies to contracts
awarded after the effective date of this
rule for Schedule 70 and Corporate
Schedule contracts containing IT SINs.
Existing Schedule 70 contracts and
Corporate Schedule contracts containing
IT SINs, shall be modified by mutual
agreement of both parties.

Comment Date: Interested parties
should submit comments to the
Regulatory Secretariat at the address
shown below on or before July 7, 2003
to be considered in the formulation of
a final rule.

ADDRESSES: Submit written comments
to— General Services Administration,
Regulatory Secretariat (MVA), 1800 F
Street, NW., Room 4035, Attn: Ms.
Laurie Duarte, Washington, DC 20405.
Submit electronic comments via the
Internet to—gsarcase.2002-
505@gsa.gov. Please submit comments
only and cite GSAR case 2002—-G505, in
all correspondence related to this case.
FOR FURTHER INFORMATION CONTACT: The
Regulatory Secretariat, Room 4035, GS
Building, Washington, DC 20405, (202)
501-4755, for information pertaining to
status or publication schedules. For
clarification of content, contact Ms.
Linda Nelson, Procurement Analyst, at
(202) 501-1900. Please cite GSAR case
2002—G505. The TTY Federal Relay
Number for further information is 1—
800-877-8973.

SUPPLEMENTARY INFORMATION:

A. Background

This interim rule amends GSAM Parts
511, 516, 532, 538 and 552 to
implement Section 211 of the E-
Government Act of 2002. Section 211 of
the E-Government Act of 2002 (Pub. L.
107-347) amended the Federal Property
and Administrative Services Act to
allow for “cooperative purchasing,”
where the Administrator of GSA
provides States and localities access to
certain items offered through GSA’s
supply schedules. Section 211 amends
40 U.S.C. 502 by adding a new
subsection ‘“(c)” that allows, to the
extent authorized by the Administrator,
a State or local government to use
Federal Supply Schedules of the
General Services Administration to
purchase automated data processing

equipment (ADPE) (including
firmware), software, supplies, support
equipment, and services. ““State or local
government”’ includes any State, local,
regional, or tribal government, or any
instrumentality thereof (including any
local educational agency or institution
of higher education). Eligible ordering
activities (as defined in 552.238-78(b),
Scope of Contract (Eligible Ordering
Activities)) are encouraged, but not
required, to use the ordering procedures
outlined in Federal Acquisition
Regulation Subpart 8.4 (48 CFR Chapter
1, Subpart 8.4).

GSA published a proposed rule in the
Federal Register at 68 FR 3220, January
23, 2003. GSA concluded that the
proposed rule should be converted to an
interim rule, with substantive changes.
The interim rule modifies the proposed
rule to—

* Incorporate schedule 70
information technology (IT) special item
numbers (SINs) that are included in IT
“corporate” schedule contracts;

* Delete the language regarding dealer
sales and their impact on the price
reduction clause from the clause at
552.232-83, Contractor’s Billing
Responsibilities;

+ Permit authorized state and local
governments to add terms and
conditions as part of the statement of
work (SOW) or statement of objectives
(SOO) required by the state or local
government statutes, ordinances,
regulations or orders to the extent that
they do not conflict with the schedule
contract terms and conditions; and

* Revise the disputes language in the
clause at 552.238-79, Use of Federal
Supply Schedule Contracts by Entities—
Cooperative Purchasing, to encourage
the use of Alternative Dispute
Resolution to the extent authorized by
law.

B. Summary and Discussion of
Significant Comments

Twenty-four respondents submitted
public comments during the comment
period. These comments were
considered in the formulation of the
interim rule and their disposition is
summarized as follows:

1. Scope of Rule

a. Several respondents addressed
whether Information Technology (IT)
available on the GSA corporate schedule
will be available for State or local use.

Response: Yes. However, only the
Corporate Schedule contracts containing
IT Special Item Numbers (SINs), will be
available for State or local use.

b. One respondent objected to the
inclusion of Architect and Engineering
services in the schedules program as

violating both the Brooks Architect and
Engineering Act and most state statutes.

Response: Neither the proposed rule,
nor the interim rule, add Architect and
Engineering services to the schedules
program. Neither the Brooks Architect
and Engineering Act, nor the state
statutes identified in the respondent’s
comments, apply to the information
technology hardware, software or
services provided by Schedule 70 or the
information technology corporate
Schedule contracts containing IT SINs.

c. Several contractors responding to
the rule expressed interest in
participating in this program; however,
the products and services they offer do
not fall within the scope of the products
and services offered under Schedule 70
or the Corporate Schedule, containing
IT SINs, or they have IT services on
another Federal Supply Schedule in
support of other Federal supply classes
not covered by this rule.

Response: Cooperative purchasing
may only be conducted pursuant to
statutory authorization. Section 211 of
the e-Government Act of 2002
authorizes GSA to provide State and
local government entities access to
information technology products,
services, and support equipment.
Section 211 does not grant authority to
GSA to broaden the scope of this rule to
include products and services other
than those specifically authorized by
that Section. However, to the extent any
business offers a product or service that
falls within the scope of the rule, that
entity may seek to sell their product or
service to the Federal Government,
states, and localities, by negotiating a
schedule contract under Schedule 70 or
the Corporate Schedule, containing IT
SINs.

d. One respondent expressed concern
with allowing dealers to sell to State
and local governments.

Response: Disagree. State and local
government entities should be able to
access the same distribution network for
goods and services as all other
authorized users of the GSA Schedules.

e. One respondent raised concerns
about extending cooperative purchasing
to commodities other than IT.

Response: The statute and this
regulation limit application of
cooperative purchasing to IT products,
services, and support equipment.

2. Ordering

a. One respondent inquired as to
whether State and local entities will be
allowed to: place orders through
existing BPAs; establish BPAs; and
place orders against future BPAs.

Response: State and local entities will
not be allowed to place orders through
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BPAs established prior to this rule
unless the State or local entity was
previously identified as a user of the
BPA consistent with law. However,
State and local entities will be allowed
to establish their own BPAs upon
issuance of an effective rule.

b. Several respondents addressed
issues involving e-Commerce.

Response: These comments are
outside the scope of the proposed rule.
However, GSA may conduct a business
case analysis to evaluate the feasibility
of allowing non-federal eligible ordering
activities to use GSA Advantage! or any
other e-commerce.

c. Several respondents objected to the
language, which prohibits eligible
ordering activities from adding
additional terms and conditions.

Response: This restrictive language
has been removed. Eligible ordering
activities may add terms and conditions
required by statutes, ordinances,
regulations, or orders, to the extent that
they do not conflict with the schedule
contract terms and conditions.

d. Several respondents raised
concerns regarding the language added
to the clause at 552.232-83, Contractor’s
Billing Responsibilities, concerning
dealer sales. They asserted that the
language appears to conflict with the
language in paragraph (d)(3) of the
clause at 552.238-75, concerning
eligible ordering activities.

Response: The language in the clause
at 552.232—-83, Contractor’s Billing
Responsibilities, was removed.

e. Several respondents objected to
limiting acceptance or decline of orders
to five days because their contracts
allow longer time periods to decline
order.

Response: To the extent that the
language of individually negotiated
contracts allows for a longer response
time, that contract language prevails.

f. Several respondents objected to
allowing the vendors to decline orders
placed by State and local entities.

Response: The e-Government Act
makes clear that vendor participation is
voluntary. Section 211 of the Act states
in paragraph (c)(2), “Voluntary Use—In
any case of the use by a State or local
government of a Federal supply
schedule pursuant to paragraph (1),
participation by a firm that sells to the
Federal Government through the supply
schedule shall be voluntary with respect
to a sale to the State or local government
through such supply schedule.”
(Emphasis added.)

g. One respondent raised a concern
whether various states implementing
the model procurement code will be
able to use the GSA schedules under
this proposed rule.

Response: This issue is outside the
scope of the proposed rule. States and
localities will need to make their own
legal determinations as to whether use
of the schedules is consistent with their
laws, regulations, and other policies.

h. One respondent questioned
whether the FAR ordering procedures
must be used by non-federal eligible
ordering activities.

Response: The preamble now contains
language, which encourages the use of
Federal Acquisition Regulation Subpart
8.4 (48 CFR Chapter 1, Subpart 8.4), but
does not require its use.

3. Fees

a. Several respondents asked for
further clarity on when a particular sale
should be recorded as a schedule sale
for purposes of calculating the
industrial funding fee.

Response: The proposed rule does not
address this topic and any clarification
of this issue would be subject to its own
rulemaking.

b. Various respondents suggested that
the Industrial Funding Fee be waived
for cooperative purchasing sales or
remitted to the States.

Response: GSA instituted the
Industrial Funding Fee as a means of
cost recovery at the direction of
Congress. GSA does not intend to waive
this feature of its program.

4. Dispute Resolution

a. Several respondents suggested that
dispute resolution for State and local
government entities be performed by the
GSA Board of Contract Appeals
(GSBCA).

Response: Under the proposed rule as
well as this interim rule, orders placed
by eligible ordering activities create new
contracts to which the Federal
Government is not a party. The
jurisdiction of the GSBCA depends
upon the Contract Disputes Act of 1978
and is limited to review of contract
disputes where the Federal Government
awards the contract. To implement the
change proposed by the commenter
would require a change to the Contract
Disputes Act.

b. Several respondents addressed the
desirability of allowing contract
disputes to be resolved through
arbitration or other forms of alternative
dispute resolution.

Response: The interim rule addresses
this issue. Paragraph (a)(1) of the clause
at 552.238-79, Use of Federal Supply
Schedule Contracts by Certain Entities—
Cooperative Purchasing, encourages the
use of alternative dispute resolution to
the extent authorized by law.

5. Other Issues

a. One respondent opposed Most
Favored Customer pricing clauses.

Response: This issue is beyond the
scope of this rule, which focuses on
making certain schedule contracts
available for cooperative purchasing.
The proposed rule does not change
existing GSA Multiple Award Schedule
pricing policies.

b. One respondent suggested that
State and local entities be able to
contribute past performance history for
Schedule 70 contractors.

Response: To the extent that past
performance information is voluntarily
submitted to the GSA contracting officer
by State and local government entities
as a result of cooperative purchasing,
the GSA shall give the information due
consideration in future negotiations
regarding the contractor’s continued
participation in the schedules program
and selling to States and localities.

c. One respondent addressed the
concern regarding the origin of products
from non-qualified sources.

Response: This issue is outside the
scope of this rule. Existing statutes and
regulations address this concern
already.

d. One respondent asked GSA to
commit to establishing a program for
awarding schedule contracts to small
businesses specializing in doing
business with State and local
governments.

Response: This issue is outside the
scope of the rule. GSA has existing
programs to encourage small businesses
to seek schedule contracts.

e. One respondent asked how FSS
will be able to monitor and assess the
effect of cooperative purchasing.

Response: To evaluate the effect of
cooperative purchasing, GSA intends to
monitor changes in access for federal
customers and the impact on GSA’s
ability to negotiate favorable pricing and
terms and conditions. GSA will also
monitor participation by small
businesses.

f. One respondent suggested that
contractors be allowed to modify their
contracts if they no longer wished to
accept orders from State and local
government under its Schedule contract.

Response: The statute requires that
participation be voluntary on the part of
the contractors. Contractors wishing to
be removed from participation in
cooperative purchasing, after electing to
participate, should submit a contract
modification request to their GSA
contracting officer.
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C. List of Information Technology
Special Item Numbers

State and local governments are
authorized to procure IT products and
services from Schedule 70, Information
Technology and the Corporate Schedule
contracts containing the IT SINs listed
below. The listing of SINs is also
available at http://fss.gsa.gov/elibrary.
Click on Schedules e-Library. A logo
will identify all the participating
contractors and special items numbers
available for purchase by eligible non-
federal ordering activities.

Schedule 70 Special Item Numbers

SPECIAL ITEM NO. 132-3 LEASING OF
PRODUCT (FPDS Code W070)

SPECIAL ITEM NO. 132—4 DAILY /
SHORT TERM RENTAL (FPDS Code
W070)

SPECIAL ITEM NO. 132-8 PURCHASE
OF EQUIPMENT

FSC Class 7010—System Configuration

End User Computers/Desktop
Computers

Professional Workstations

Servers

Laptop/Portable/Notebook Computers

Large Scale Computers

Optical and Imaging Systems

Other System Configuration Equipment
Not Elsewhere Classified

FSC Class 7025—Input/Output and
Storage Devices

Printers

Displays

Graphics, including Video Graphics,
Light Pens, Digitizers, Scanners, and
Touch Screens

Network Equipment

Other Communications Equipment

Optical Recognition Input/Output
Devices

Storage Devices, including Magnetic
Storage, Magnetic Tape Storage and
Optical Disk Storage

Other Input/Output and Storage Devices
Not Elsewhere Classified

FSC Class 7035—ADP Support
Equipment

ADP Support Equipment

FSC Class 7042—Mini and Micro
Computer Control Devices

Microcomputer Control Devices
Telephone Answering and Voice
Messaging Systems

FSC Class 7050—ADP Components
ADP Boards

FSC Class 5995—Cable, Cord, and Wire
Assemblies: Communications
Equipment

Communications Equipment Cables

FSC Class 6015—Fiber Optic Cables
Fiber Optic Cables

FSC Class 6020—Fiber Optic Cable
Assemblies and Harnesses

Fiber Optic Cable Assemblies and
Harnesses

FSC Class 6145—Wire and Cable,
Electrical

Coaxial Cables

FSC Class 5805—Telephone and
Telegraph Equipment

Telephone Equipment

Audio and Video Teleconferencing
Equipment

FSC Class 5810—Communications

Security Equipment and Components

Communications Security Equipment

FSC Class 5815—Teletype and
Facsimile Equipment

Facsimile Equipment (FAX)

FSC Class 5820—Radio and Television
Communication Equipment, Except
Airborne

Two-Way Radio Transmitters/Receivers/
Antennas

Broadcast Band Radio Transmitters/
Receivers/Antennas

Microwave Radio Equipment/Antennas
and Waveguides

Satellite Communications Equipment

FSC Class 5821—Radio and Television
Communication Equipment, Airborne

Airborne Radio Transmitters/Receivers

FSC Class 5825—Radio Navigation
Equipment, Except Airborne

Radio Navigation Equipment/Antennas

FSC Class 5826—Radio Navigation
Equipment, Airborne

Airborne Radio Navigation Equipment

FSC Class 5830—Intercommunication
and Public Address Systems, Except
Airborne

Pagers and Public Address Systems
(wired and wireless transmission,
including background music systems)

FSC Class 5841—Radar Equipment,
Airborne

Airborne Radar Equipment

FSC Class 5895—Miscellaneous
Communication Equipment

Miscellaneous Communications
Equipment

Special Physical, Visual, Speech, and
Hearing Aid Equipment

Used Equipment

Installation for equipment offered under
SIN 132-8 (FPDS Code N070)

Deinstallation for equipment offered
under SIN 132-8 (FPDS Code N070)

Reinstallation for equipment offered
under SIN 132-8 (FPDS Code N070)

Special Item No. 132—12 Maintenance of
Equipment, Repair Service, and
Repair Parts/Spare Parts (FPDS Code
for Maintenance and Repair Service—
J070; FSC Class for Repair Parts/Spare
Parts—See FSC Class for basic
equipment)

Special Item No. 132—-32 Term Software
Licenses

FSC Class 7030—Information
Technology Software

Large Scale Computers

Operating System Software

Application Software

Electronic Commerce (EC) Software

Utility Software

Communications Software

Core Financial Management Software

Ancillary Financial Systems Software

Special Physical, Visual, Speech, and
Hearing Aid Software

Microcomputers

Operating System Software

Application Software

Electronic Commerce (EC) Software

Utility Software

Communications Software

Core Financial Management Software

Ancillary Financial Systems Software

Special Physical, Visual, Speech, and
Hearing Aid Software

Special Item No. 132—-33 Perpetual
Software Licenses

FSC Class 7030—Information
Technology Software

Large Scale Computers

Operating System Software

Application Software

Electronic Commerce (EC) Software

Utility Software

Communications Software

Core Financial Management Software

Ancillary Financial Systems Software

Special Physical, Visual, Speech, and
Hearing Aid Software

Microcomputers

Operating System Software

Application Software

Electronic Commerce (EC) Software

Utility Software

Communications Software

Core Financial Management Software

Ancillary Financial Systems Software

Special Physical, Visual, Speech, and
Hearing Aid Software

Special Item No. 132—34 Maintenance of
Software

Special Item No. 132-50 Training
Courses for Information Technology
Equipment and Software (FPDS Code
Uo012)
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Special Item No. 132-51 Information
Technology Professional Services

IT Facility Operation and Maintenance
(FPDS CODE D301)

IT Systems Development Services
(FPDS CODE D302)

IT Systems Analysis Services (FPDS
Code D306)

Automated Information Systems Design
and Integration Services (FPDS Code
D307)

Programming Services (FPDS Code
D308)

IT Backup and Security Services (FPDS
Code D310)

IT Data Conversion Services (FPDS
Code D311)

Computer Aided Design/Computer
Aided Manufacturing (CAD/CAM)
Services (FPDS Code D313)

IT Network Management Services (FPDS
Code D316)

Automated News Services, Data
Services, or Other Information
Services (FPDS Code D317)

Other Information Technology Services,
Not Elsewhere

Classified (FPDS Code D399)

Special Item No. 132-52 Electronic
Commerce Services FPDS Code
D304—ADP and Telecommunications
Transmission Services

Value Added Network Services (VANS)
E-Mail Services

Internet Access Services

Navigation Services

FPDS CODE D399—OTHER DATA
TRANSMISSION SERVICES, NOT
ELSEWHERE CLASSIFIED (except
“Voice” and Pager Transmission
Services)

Special Item No. 132—-53 Wireless
Services (FPDS Code D304)

Excluding local and long distance voice,
data, video, and dedicated
transmission services which are NOT
mobile)

Paging Services

Cellular/PCS Voice Services

Corporate Schedule Special Item
Numbers

» C 5805, Telephone and Telegraph
Equipment

* C 5810, Communications Security
Equipment and Components

* (C 5815, Teletype and Facsimile
Equipment (includes Ticker, Tape and
Sigtot Equipment)

» C5820C, Radio and Television
Communication Equipment, Except
Airborne, Includes Telemetering
Equipment; Monitors and Monitors/
Receivers, Including Spare & Repair
Parts and Accessories; Television
Cameras, Color or Monochrome,
Including Spare & Repair Parts and

Accessories; Audio Equipment,
Including Spare and Repair Parts &
Accessories; Telecommunications
Equipment, Including Spare and Repair
Parts & Accessories.

» C5821B, Radio and Television
Communication Equipment, Airborne,
Includes Telemetering Equipment.

» C 5825, Radio Navigation
Equipment, Except Airborne, Includes
Loran Equipment; Shoran Equipment;
Direction Finding Equipment.

» C 5826, Radio Navigation
Equipment, Airborne, Includes Loran
Equipment; Shoran Equipment;
Direction Finding Equipment.

* C 5830, Intercommunication and
Public Access Systems, Except
Airborne, Includes Wired Audio
Systems; Office Type Systems;
Shipboard Systems; Tank Systems.

» C 5841, Radar Equipment, Airborne,
Note-Radar assemblies and
subassemblies designed specifically for
use with fire control equipment or
guided missiles are excluded from this
class and are included in the
appropriate classes of Group 12 or
Group 14.

¢ C5895B, IT Communication
Equipment.

e (C 5995, Cable, Cord, and Wire
Assemblies: Communications
Equipment, Includes only those types of
cable, cord, and Wire Assemblies and
Sets (and Wiring Harnesses) used on or
with equipment and components
covered by Groups 58 and 59.

» C 6015, Fiber Optic Cables.

» C 6020, Fiber Optic Cable
Assemblies and Harnesses.

* C 6145B, Coaxial Cable for IT.

* C 7010, UT Equipment System
Configuration.

+ C 7025, IT Input/Output and
Storage Devices.

» C 7030, IT Software.

* C 7035, IT Support Equipment.

» C 7042, Mini and Micro Computer
Control Devices.

* C 7050, IT Components.

* CD301, IT Facility Operation and
Maintenance Services.

» CD302, IT Systems Development
Services.

e CD304, IT Telecommunications
and Transmission Services.

+ CD306, IT Systems Analysis
Services.

+ CD307, Automated Information
System Design and Integration Services.

» C D308, Programming Services.

e CD310, IT Backup and Security
Services.

e CD311, IT Data Conversion
Services.

* CD313, Computer Aided Design/
Computer Aided. Manufacturing (CAD/
CAM).

* CD316, Telecommunications
Network Management Services.

« CD317, Automated News Services,
Data Services, or Other Information
Services.

* C D399, Other ADP and
Telecommunications Services (includes
data storage on tapes, compact disks,
etc.).

* CJ070, Information Technology—
Maintenance of Equipment, Repair
Services and/or Repair/Spare Parts.

* CNO070, Information Technology
Installation of IT Equipment (including
firmware), software, supplies and
support equipment.

» C U012, IT Software, Equipment,
and Telecommunications Training.

* CWO070, Lease or Rental of
Equipment.

D. Unfunded Mandates Reform Act and
Executive Order 13132

The following statutes and Executive
orders do not apply to this rulemaking:
Unfunded Mandates Reform Act of
1995; Executive Order 13175,
Consultation and Coordination with
Indian Tribal Governments; and
Executive Order 13132, Federalism.

E. Executive Order 12866

This is not a significant regulatory
action and, therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

F. Regulatory Flexibility Act

An Initial Regulatory Flexibility
Analysis (IRFA) has been prepared and
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration. Copies of the IRFA are
available from the Regulatory
Secretariat. GSA will consider
comments from small entities
concerning the affected GSAR Parts 511,
516, 532, 538, and 552 in accordance
with 5 U.S.C. 610. Interested parties
must submit such comments separately
and should cite 5 U.S.C 601, et seq.,
GSAR case 2002-G505, in
correspondence. The IRFA indicates
that the interim rule will affect large and
small entities including small
businesses that are awarded Schedule
70 contracts and Corporate Schedule
contracts containing IT SINs, under the
GSA Federal Supply Schedule program;
non-schedule contractors, including
small businesses, contracting with State
or local governments; and small
governmental jurisdictions that will be
eligible to place orders under Schedule
70 contracts and Corporate Schedule
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contracts containing IT SINs. The
analysis is as follows:

This Initial Regulatory Flexibility Analysis
has been prepared consistent with the criteria
of 5 U.S.C. 604.

1. Description of the reasons why action by
the agency is being considered.

To implement section 211, Authorization
for Acquisition of Information Technology by
States and Local Governments through
Federal Supply Schedules, of the E-
Government Act of 2002 (Pub. L. 107-347).
Section 211 amends section 502 of title 40,
United States Code, to authorize the
Administrator to provide for use by State or
local governments of Federal Supply
Schedules of the General Services
Administration for automated data
processing equipment (including firmware),
software, supplies, support equipment, and
services. The rule opens the Federal Supply
Schedule 70 and Corporate Schedule
contracts containing information technology
(IT) Special Item Numbers (SINs), for use by
other governmental entities to enhance
intergovernmental cooperation.

2. Succinct statement of the objectives of,
and legal basis for the interim rule.

The interim rule will implement section
211 of the E-Government Act of 2002 with
the objective of opening the Federal Supply
Schedule 70 and Corporate Schedule
contracts containing IT SINs for use by other
governmental entities to enhance
intergovernmental cooperation. The goal of
the new rule is to make “government”
(considering all levels) more efficient by
reducing duplication of effort and utilizing
volume purchasing techniques for the
acquisition of IT products and services.

3. Description of, and where feasible,
estimate of the number of small entities to
which the interim rule will apply.

The rule will affect large and small entities
including small businesses, that are awarded
Schedule 70 contracts and Corporate
Schedule contracts containing IT SINs, under
the GSA Federal Supply Schedule program;
non-schedule contractors, including small
businesses, contracting with State or local
governments; and small governmental
jurisdictions that will be eligible to place
orders under Schedule 70 and Corporate
Schedule contracts containing IT SINs.
Approximately sixty-eight percent (2,300) of
GSA Schedule 70 contractors are small
businesses and approximately sixty-eight
percent (125) of Corporate Schedule
contractors are small businesses. All of those
small business Schedule 70 contractors, and
Corporate Schedule contractors, containing
IT SINs will be allowed, at the schedule
contractor’s option, to accept orders from
State and local governments. Obviously, the
expanded authority to order from Schedule
70 and Corporate Schedule contracts
containing IT SINs, could increase the sales
of small business schedule contractors. It is
difficult to identify the number of non-
schedule small businesses that currently sell
directly to State and local governments. The
ability of governmental entities to use
Schedule 70 and Corporate Schedule
contracts containing IT SINs, may affect the
competitive marketplace in which those
small businesses operate. State and local

government agencies could realize lower
prices on some products and services, less
administrative burden and shortened
procurement lead times. The rule does not
affect or waive State or local government
preference programs. Finally, small
governmental jurisdictions will also be
affected. The 50 states, 3139 counties, 19,365
incorporated municipalities, 30,386 minor
subdivisions, 3,200 public housing
authorities, 14,178 school districts, 1,625
public educational institutions of higher
learning, and 550 Indian tribal governments
would be among those affected if they chose
to order from Schedule 70 and Corporate
Schedule contracts containing IT SINs.
Federal Supply Schedule contracts are
negotiated as volume purchase agreements,
with generally very favorable pricing. The
ability of small governmental entities to order
from Schedule 70 and associated Corporate
Schedule contracts holds out the potential for
significant cost savings for those
organizations.

4. Description of projected reporting,
recordkeeping, and other compliance
requirements of the rule, including an
estimate of the classes of small entities that
will be subject to the requirement and the
type of professional skills necessary for
preparation of the report or record.

The interim rule makes changes in certain
provisions or clauses in order to recognize
the fact that authorized non-federal ordering
activities may place orders under the
contract. The Office of Management and
Budget under the Paperwork Reduction Act
has previously approved these clauses and
the changes do not impact the information
collection or recordkeeping requirements.

5. Identification, to the extent practicable,
of all relevant Federal rules that may
duplicate, overlap or conflict with the rule.

The interim rule does not duplicate,
overlap, or conflict with any other Federal
rules.

6. Description of any significant
alternatives to the interim rule that
accomplish the stated objectives of
applicable statutes and that minimize any
significant economic impact of the rule on
small entities.

There are no practical alternatives that will
accomplish the objective of this rule.

G. Paperwork Reduction Act

The new provision at GSAR 552.232—
82, Contractor’s Remittance (Payment)
Address, contains an information
collection requirement that is subject to
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.). The provision provides for
the offeror to indicate the payment
address to which checks should be
mailed for payment of invoices and
provides for the offeror to identify
participating dealers and provide their
addresses for receiving orders and
payments on behalf of the contractor.
This information is the same as is
normally required in the commercial
world and does not represent a
Government-unique information
collection. Therefore, the estimated

burden for this clause under the
Paperwork Reduction Act is zero. GSA
has a blanket approval under control
number 3090-0250 from OMB for
information collections with a zero
burden estimate.

The new clause at GSAR 552.232—-83,
Contractor’s Billing Responsibilities,
contains a recordkeeping requirement
that is subject to the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
The clause provides for the contractor to
require all dealers participating in the
performance of the contract to agree to
maintain certain records on sales made
under the contract on behalf of the
contractor. The records required are the
same as those normally maintained by
dealers in the commercial world and do
not represent a Government-unique
recordkeeping requirement. Therefore,
the estimated burden for this clause
under the Paperwork Reduction Act is
zero. GSA has a blanket approval under
control number 3090-0250 from OMB
for information collections with a zero
burden estimate.

The revised clause at GSAR 552.238—
75, Price Reductions, contains an
information collection requirement that
is subject to the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.) that has
previously been approved by the OMB
under the Paperwork Reduction Act and
assigned control number 3090-0235.
The changes made to the clause by this
rule do not have an impact on the
information collection requirement,
which was previously approved.
Therefore, it has not been submitted to
OMB for approval under the Act.

H. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Administrator of
General Services that urgent and
compelling reasons exist to promulgate
this interim rule without prior
opportunity for public comment. This
action is necessary to implement
Section 211 of the E-Government Act of
2002, signed by the President on
December 17, 2002. This case was
published for public comment as a
proposed rule at 68 FR 3220, January 23,
2003, and resulting comments have
been incorporated into the rule. GSA
wishes to obtain public comments on
the changes. Due to the statutory
deadline, the rule is being issued as an
interim rule rather than as a second
proposed rule. Title IV, Section 402 of
the Act directed that within 120 days,
the Administrator of General Services
implement the provision of the Act.
However, pursuant to Public Law 98—
577 and FAR 1.501, public comments
received in response to this interim rule
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will be considered in formulating the
final rule.

List of Subjects in 48 CFR Parts 511,
516, 532, 538, 546, and 552

Government procurement.

Dated: May 2, 2003.
David A. Drabkin,

Deputy Associate Administrator, Office of
Acquisition Policy.

m Therefore, GSA amends 48 CFR parts
511, 516, 532, 538, 546, and 552 as set
forth below:

= 1. The authority citation for 48 CFR
parts 511, 516, 532, 538, 546, and 552 is
revised to read as follows:

Authority: 40 U.S.C. 121(c).

PART 511—DESCRIBING AGENCY
NEEDS

= 2. Amend section 511.204 in
paragraphs (c)(3) and (d) by adding a
sentence to the end of each paragraph to
read as follows:

511.204 Solicitation provisions and
contract clauses.
* * * * *

(C) * % %

(3) * * *In solicitations and
contracts for FSS Schedule 70 and the
Corporate Schedule containing
information technology Special Item
Numbers, use Alternate I.

(d) * * * In solicitations and
contracts for FSS Schedule 70 and the
Corporate Schedule containing
information technology Special Item
Numbers, use Alternate I.

PART 516—TYPES OF CONTRACTS

= 3. Amend section 516.506 by
redesignating paragraph (c) as paragraph
(d); adding a new paragraph (c); and
revising the last sentence in the newly
designated paragraph (d) to read as
follows:

516.506 Solicitation provisions and
contract clauses.
* * * * *

(c) In solicitations and contracts for
FSS Schedule 70 and the Corporate
Schedule containing information
technology Special Item Numbers, use
552.216—72, Placement of Orders,
Alternate I, instead of Alternate II.

(d) * * * Use 552.216—73 Alternate II
when 552.216-72 Alternate II or
Alternate III are prescribed.

PART 532—CONTRACT FINANCING

= 4. Revise section 532.206 to read as
follows:

532.206 Solicitation provisions and
contract clauses.

(a) Discounts for prompt payment.
Include 552.232-8, Discounts for
Prompt Payments, in multiple award
schedule solicitations and contracts
instead of the clause at FAR 52.232-8.
In solicitations and contracts for FSS
Schedule 70 and the Corporate
Schedule containing information
technology Special Item Numbers
(SINs), use Alternate I.

(b) The contracting officer shall insert
the clause at 552.232—81, Payments by
Non-Federal Ordering Activities, in
solicitations and schedule contracts for
Schedule 70 and Corporate Schedule
contracts containing information
technology SINs.

(c) The contracting officer shall insert
the provision at 552.232-82,
Contractor’s Remittance (Payment)
Address, in all Federal Supply Schedule
solicitations and contracts.

(d) The contracting officer shall insert
the clause at 552.232—-83, Contractor’s
Billing Responsibilities, in all Multiple
Award Schedule solicitations and
contracts.

532.7003 Contract clause.

= 5. Amend section 532.7003 by revising
paragraph (b); and adding a new
paragraph (c) to read as follows:

* * * * *

(b) Federal Supply Service contracts.
Use Alternate I of the clause at 552.232—
77 for all FSS schedule solicitations and
contracts, except Federal Supply
Schedule 70, Information Technology,
and the Corporate Schedule contracts
containing Information Technology
Special Item Numbers.

(c) Federal Supply Service schedule
contracts for information technology
Special Item Numbers. In solicitations
and contracts for FSS Schedule 70 and
the Corporate Schedule containing
information technology Special Item
Numbers, use 552.232-79 instead of
552.232-77.

PART 538—FEDERAL SUPPLY
SCHEDULE CONTRACTING

538.272 [Amended]

= 6. Amend paragraph (a) of section
538.272 by removing ‘“Government”
each time it is used (twice) and adding

“eligible ordering activities” in its place.

= 7. Amend section 538.273 by revising
the introductory text of paragraph (a)(2);
and adding a sentence at the end of
paragraph (b)(2) to read as follows:

538.273 Contract clauses.

(a] * * *

(2) 552.237—71, Submission and
Distribution of Authorized FSS

Schedule Pricelists. In solicitations and
contracts for FSS Schedule 70 and the
Corporate Schedule contracts containing
information technology Special Item
Numbers, use Alternate I. If GSA is not
prepared to accept electronic
submissions for a particular schedule,
delete:

* * * * *

(b) * * * In solicitations and
contracts for FSS Schedule 70 and the
Corporate Schedule contracts containing
information technology Special Item
Numbers, use Alternate I.
= 8. Add Subpart 538.70 to read as
follows:

Subpart 538.70 Cooperative
Purchasing

Sec.

538.7000

538.7001

538.7002

538.7003 Policy.

538.7004 Solicitation provisions and
contract clauses.

Scope of subpart.
Definitions.
General.

538.7000 Scope of subpart.

This subpart prescribes policies and
procedures that implement statutory
provisions authorizing non-federal
organizations to use Schedule 70 and
Corporate Schedule contracts containing
information technology Special Item
Numbers (SINs).

538.7001 Definitions.

Ordering activity (also called
“ordering agency”’ and “‘ordering
office”’) means an eligible ordering
activity (see 552.238-78) authorized to
place orders under Federal supply
schedule contracts.

Schedule 70, as used in this subpart,
means Schedule 70 information
technology contracts, and corporate
schedule contracts containing
information technology SINs. The
Corporate Schedule is a compilation of
multiple individual Federal Supply
Schedules; therefore, only the SINs that
fall under Schedule 70 of the Corporate
Schedule will apply to Cooperative
Purchasing. No other Schedules, or
SINs, containing information technology
outside of Schedule 70 SINs, and
corporate schedule contracts containing
Schedule 70 SINs, will apply.

State and local government entities,
as used in this subpart, means the states
of the United States, counties,
municipalities, cities, towns, townships,
tribal governments, public authorities
(including public or Indian housing
agencies under the United States
Housing Act of 1937), school districts,
colleges and other institutions of higher
education, council of governments
(incorporated or not), regional or
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interstate government entities, or any
agency or instrumentality of the
preceding entities (including any local
educational agency or institution of
higher education), and including
legislative and judicial departments.
The term does not include contractors
of, or grantees of, State or local
governments.

(1) Local educational agency has the
meaning given that term in section 8013
of the Elementary and Secondary
Education Act of 1965 (20 U.S.C. 7713).

(2) Institution of higher education has
the meaning given that term in section
101(a) of the Higher Education Act of
1965 (20 U.S.C. 1001(a)).

(3) Tribal government means—

(i) The governing body of any Indian
tribe, band, nation, or other organized
group or community located in the
continental United States (excluding the
State of Alaska) that is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians; and

(ii) Any Alaska Native regional or
village corporation established pursuant
to the Alaska Native Claims Settlement
Act (43 U.S.C. 1601 et seq.).

538.7002 General.

(a) 40 U.S.C. 501, (the Act) authorizes
the Administrator of General Services to
procure and supply personal property
and nonpersonal services for the use of
Executive agencies. Under 40 U.S.C.
502, the goods and services available to
executive agencies are also available to
mixed ownership Government
corporations, establishments within the
legislative or judicial branches of
Government (excepting the Senate,
House of Representatives, Architect of
the Capitol, and any activities under the
direction of the Architect of the
Capitol), the District of Columbia, and
Qualified Non-profit Agencies.

(b) Section 211 of the E-Government
Act of 2002 amends 40 U.S.C. 502 to
authorize the Administrator of General
Services to provide for use of certain
Federal supply schedules of the GSA by
a State or local government, which
includes any State, local, regional, or
tribal government, or any
instrumentality thereof (including any
local educational agency or institution
of higher education).

(c) State and local governments are
authorized to procure only from the
information technology Federal Supply
Schedule (Schedule 70) contracts and
Corporate Schedule contracts containing
information technology SINs. A listing
of the participating contractors and SINs
for the products and services that are
available through Schedule 70 and

Corporate Schedule contracts containing
information technology SINs, is
available in GSA’s Schedules e-Library
at web site http://fss.gsa.gov/elibrary.
Click on Schedules e-Library and then
click on the ICON labeled Cooperative
Purchasing, State and Local. The
contractors and the products and
services available for cooperative
purchasing will be labeled with the
ICON.

538.7003 Policy.

Preparing solicitations when
schedules are open to eligible non-
federal entities. When opening Schedule
70 and the Corporate Schedule
containing information technology SINs,
for use by eligible non-federal entities,
the contracting officer must make minor
modifications to certain Federal
Acquisition Regulation and GSAM
provisions and clauses in order to make
clear distinctions between the rights and
responsibilities of the U.S. Government
in its management and regulatory
capacity pursuant to which it awards
schedule contracts and fulfills
associated Federal requirements versus
the rights and responsibilities of eligible
ordering activities placing orders to
fulfill agency needs. Accordingly, the
contracting officer is authorized to
modify the following FAR provisions/
clauses to delete “Government” or
similar language referring to the U.S.
Government and substitute “ordering
activity” or similar language when
preparing solicitations and contracts to
be awarded under Schedule 70 and the
Corporate Schedule containing
information technology SINs. When
such changes are made, the word
“(DEVIATION)” shall be added at the
end of the title of the provision or
clause. These clauses include but are
not limited to:

(a) 52.212—4, Contract Terms and
Conditions—Commercial Items.

(b) 52.216-18, Ordering.

(c) 52.216—19, Order Limitations.

(d) 52.229-1, State and Local Taxes.

(e) 52.229-3, Federal, State, and Local
Taxes.

(f) 52.232—7, Payments Under Time-
and-Materials and Labor-Hour
Contracts.

(g) 52.232—17, Interest.
(%) 52.232-19, Availability of Funds
for the Next Fiscal Year.

(i) 52.232-34, Payment by Electronic
Funds Transfer—Other than Central
Contractor Registration

(j) 52.232-36, Payment by Third
Party.

(k) 52.237-3, Continuity of Services.

(1) 52.246—4, Inspection of Services-
Fixed Price.

(m) 52.246-6, Inspection-Time-and-
Material and Labor-Hour.

(n) 52.247-34, F.O.B. Destination.
(0) 52.247-38, F.O.B. Inland Carrier
Point of Exportation.

538.7004 Solicitation provisions and
contract clauses.

(a) The contracting officer shall insert
the clause at 552.238-77, Definition
(Federal Supply Schedules), in
solicitations and schedule contracts for
Schedule 70 and the Corporate
Schedule contracts containing
information technology SINs.

(b) The contracting officer shall insert
the clause at 552.238-78, Scope of
Contract (Eligible Ordering Activities),
in solicitations and contracts for
Schedule 70 and the Corporate
Schedule contracts containing
information technology SINs.

(c) The contracting officer shall insert
the clause at 552.238-79, Use of Federal
Supply Schedule Contracts by Certain
Entities—Cooperative Purchasing, in
solicitations and Schedule 70 contracts
and the Corporate Schedule contracts
containing information technology SINs.

(d) See 552.107—70 for authorized
FAR deviations.

PART 546—QUALITY ASSURANCE

= 9. Amend section 546.710 in paragraph
(b) by adding a sentence to the end of the
paragraph to read as follows:

546.710 Contract clauses.
* * * * *

(b) * * * In solicitations and
contracts for FSS Schedule 70 and the
Corporate Schedule containing
information technology Special Item
Numbers, use Alternate I.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

= 10. Amend section 552.211-75 by
adding Alternate I to read as follows:

552.211-75 Preservation, Packaging and
Packing.
* * * * *

Alternate I (May 2003). As prescribed
at 511.204(c)(3), insert the following
sentence in place of the last sentence of
the clause:

Where special or unusual packing is
specified in an order, but not
specifically provided for by the contract,
such packing details must be the subject
of an agreement independently arrived
at between the ordering activity and the
Contractor.
= 11. Amend section 552.211-77 by
adding Alternate I to read as follows:

552.211-77 Packing List.

* * * * *
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Alternate I (May 2003). As prescribed at
511.204(d), substitute the following
paragraphs (a)(3) and (b) for (a)(3) and (b) of
the basic clause:

(a)(3) Ordering activity order or requisition
number;

(b) When payment will be made by
Ordering activity commercial credit card, in
addition to the information in (a) above, the
packing list or shipping document shall
include:

(1) Cardholder name and telephone
number; and

(2) The term “Credit Card.”

= 12. Amend section 552.216-72 by
adding Alternate III to read as follows:

552.216-72 Placement of Orders.

* * * * *

Alternate III (May 2003). As prescribed in
516.506(c), substitute the following
paragraphs (a), (c), and (d) for paragraphs (a),
(c), and (d) of the basic clause:

(a) See 552.238-78, Scope of Contract
(Eligible Ordering Activities), for who may
order under this contract.

(c) If the Contractor agrees, GSA’s Federal
Supply Service (FSS) will place orders for
eligible ordering activities, as defined in
paragraph (a) of the clause at 552.238-78, by
EDI using computer-to-computer EDI. If
computer-to-computer EDI is not possible,
FSS will use an alternative EDI method
allowing the Contractor to receive orders by
facsimile transmission. Subject to the
Contractor’s agreement, other eligible
ordering activities, as defined in paragraphs
(a) and (b) of the clause at 552.238-78, may
also place orders by EDI.

(d) When computer-to-computer EDI
procedures will be used to place orders, the
Contractor shall enter into one or more
Trading Partner Agreements (TPA) with each
ordering activity placing orders electronically
in order to ensure mutual understanding by
the parties of certain electronic transaction
conventions and to recognize the rights and
responsibilities of the parties as they apply
to this method of placing orders. The TPA
must identify, among other things, the third
party provider(s) through which electronic
orders are placed, the transaction sets used,
security procedures, and guidelines for
implementation. Ordering activities may
obtain a sample format to customize as
needed from the office specified in paragraph
(g) of this clause.

= 13. Amend section 552.232—-8 by
adding Alternate I to read as follows:

552.232-8 Discounts for Prompt Payment.

* * * * *

Alternate I (May 2003). As prescribed in
532.206(a), remove paragraph (d) and
redesignate paragraphs (e), (f), and (g) as (d),
(e), and (f), respectively.

m 14. Add section 552.232—79 to read as
follows:

552.232-79 Payment by Credit Card.
» As prescribed in 532.7003(c) insert the
following clause:
Payment By Credit Card (May 2003)
(a) Definitions.

Credit card means any credit card used to
pay for purchases, including the
Governmentwide Commercial Purchase Card.

Governmentwide commercial purchase
card means a uniquely numbered credit card
issued by a Contractor under GSA’s
Governmentwide Contract for Fleet, Travel,
and Purchase Card Services to named
individual Government employees or entities
to pay for official Government purchases.

Oral order means an order placed orally
either in person or by telephone.

(b) The Contractor must accept the credit
card for payments equal to or less than the
micro-purchase threshold (see Federal
Acquisition Regulation 2.101) for oral or
written orders under this contract.

(c) The Contractor and the ordering agency
may agree to use the credit card for dollar
amounts over the micro-purchase threshold,
and the Government encourages the
Contractor to accept payment by the
purchase card. The dollar value of a purchase
card action must not exceed the ordering
agency’s established limit. If the Contractor
will not accept payment by the purchase card
for an order exceeding the micro-purchase
threshold, the Contractor must so advise the
ordering agency within 24 hours of receipt of
the order.

(d) The Contractor shall not process a
transaction for payment through the credit
card clearinghouse until the purchased
supplies have been shipped or services
performed.

Unless the cardholder requests correction
or replacement of a defective or faulty item
under other contract requirements, the
Contractor must immediately credit a
cardholder’s account for items returned as
defective or faulty.

(e) Payments made using the
Governmentwide commercial purchase card
are not eligible for any negotiated prompt
payment discount. Payment made using an
ordering activity debit card will receive the
applicable prompt payment discount. (End of
clause)

m 15. Add sections 552.232—-81, 552.232—
82, and 552.232—83 to read as follows:

552.232-81 Payments by Non-Federal
Ordering Activities.

As prescribed in 532.206(b), insert the
following clause:

Payments By Non-Federal Ordering
Activities (May 2003)

If eligible non-federal ordering activities
are subject to a State prompt payment law,
the terms and conditions of the applicable
State law apply to the orders placed under
this contract by such activities. If eligible
non-federal ordering activities are not subject
to a State prompt payment law, the terms and
conditions of the Federal Prompt Payment
Act as reflected in Federal Acquisition
Regulation clause 52.232-25, Prompt
Payment, or 52.212—4, Contract Terms and
Conditions—Commercial Items, apply to
such activities in the same manner as to
Federal ordering activities. (End of clause)

552.232-82 Contractor’s Remittance
(Payment) Address.

As prescribed in 532.206(c), insert the
following provision:

Contractor’s Remittance (Payment) Address
(May 2003)

(a) Payment by electronic funds transfer
(EFT) is the preferred method of payment.
However, under certain conditions, the
ordering activity may elect to make payment
by check. The offeror shall indicate below the
payment address to which checks should be
mailed for payment of proper invoices
submitted under a resultant contract.

Payment Address:

(b) Offeror shall furnish by attachment to
this solicitation, the remittance (payment)
addresses of all authorized participating
dealers receiving orders and accepting
payment by check in the name of the
Contractor in care of the dealer, if different
from their ordering address(es) specified
elsewhere in this solicitation. If a dealer’s
ordering and remittance address differ, both
must be furnished and identified as such.

(c) All offerors are cautioned that if the
remittance (payment) address shown on an
actual invoice differs from that shown in
paragraph (b) of this provision or on the
attachment, the remittance address(es) in
paragraph (b) of this provision or attached
will govern. Payment to any other address,
except as provided for through EFT payment
methods, will require an administrative
change to the contract.

Note: All orders placed against a Federal
Supply Schedule contract are to be paid by
the individual ordering activity placing the
order. Each order will cite the appropriate
ordering activity payment address, and
proper invoices should be sent to that
address. Proper invoices should be sent to
GSA only for orders placed by GSA. Any
other ordering activity’s invoices sent to GSA
will only delay your payment. (End of
provision)

552.232-83 Contractor’s Billing
Responsibilities.

As prescribed in 532.206(d), insert the
following clause:

Contractor’s Billing Responsibilities (May
2003)

The Contractor is required to perform all
billings made pursuant to this contract.
However, if the Contractor has dealers that
participate on the contract and the billing/
payment process by the Contractor for sales
made by the dealer is a significant
administrative burden, the following
alternative procedures may be used. Where
dealers are allowed by the Contractor to bill
ordering activities and accept payment in the
Contractor’s name, the Contractor agrees to
obtain from all dealers participating in the
performance of the contract a written
agreement, which will require dealers to—
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(1) Comply with the same terms and
conditions regarding prices as the Contractor
for sales made under the contract;

(2) Maintain a system of reporting sales
under the contract to the manufacturer,
which includes—

(i) The date of sale;

(ii) The ordering activity to which the sale
was made;

(iii) The service or product/model sold;

(iv) The quantity of each service or
product/model sold;

(v) The price at which it was sold,
including discounts; and

(vi) All other significant sales data.

(3) Be subject to audit by the Government,
with respect to sales made under the
contract; and

(4) Place orders and accept payments in the
name of the Contractor in care of the dealer.

An agreement between a Contractor and its
dealers pursuant to this procedure will not
establish privity of contract between dealers
and the Government. (End of clause)

= 16. Amend section 552.238-71 by
adding Alternate I to read as follows:

552.238-71 Submission and Distribution
of Authorized FSS Schedule Pricelists.

* * * * *

Alternate I (May 2003). As prescribed in
538.273(a)(2), substitute the following
paragraph (a) for paragraph (a) of the basic
clause:

(a) Definition. For the purposes of this
clause, the Mailing List is [Contracting officer
shall insert either: “the list of addressees
provided to the Contractor by the Contracting
Officer” or “the Contractor’s listing of its
ordering activity customers”].

= 17. Amend section 552.238-75 by
adding Alternate I to read as follows:

552.238-75 Price Reductions.

* * * * *

Alternate I (May 2003). As prescribed in
538.273(b)(2), substitute the following
paragraph (c)(2) for paragraph (c)(2) of the
basic clause, and substitute the following
paragraph (d)(2) for paragraph (d)(2) of the
basic clause.

(c)(2) The Contractor shall offer the price
reduction to the eligible ordering activities
with the same effective date, and for the same
time period, as extended to the commercial
customer (or category of customers).

(d)(2) To eligible ordering activities under
this contract; or

= 18. Add sections 552.238-77 through
552.238-79 to read as follows:

552.238-77 Definition (Federal Supply
Schedules).

As prescribed in 538.7004(a), insert
the following clause:

Definition (Federal Supply Schedules) (May
2003)

Ordering activity (also called “ordering
agency” and “ordering office”’) means an
eligible ordering activity (see 552.238-78)
authorized to place orders under Federal
Supply Schedule contracts. (End of clause)

552.238-78 Scope of Contract (Eligible
Ordering Activities).

As prescribed in 538.7004(b), insert
the following clause:

Scope of Contract (Eligible Ordering
Activities) (May 2003)

(a) This solicitation is issued to establish
contracts which may be used on a
nonmandatory basis by the agencies and
activities named below, as a source of supply
for the supplies or services described herein,
for delivery within the 48 contiguous States
and Washington, D.C. For Special Item
Number 132-53 Wireless Services ONLY,
limited geographic coverage (consistent with
the Offeror’s commercial practice) may be
proposed. Resultant contracts may also be
used for delivery to Alaska, Hawaii, the
Commonwealth of Puerto Rico, and overseas
locations.

(1) Executive agencies (as defined in FAR
Subpart 2.1) including nonappropriated fund
activities as prescribed in 41 CFR 101—
26.000);

(2) Government contractors authorized in
writing by a Federal agency pursuant to FAR
51.1;

(3) Mixed ownership Government
corporations (as defined in the Government
Corporation Control Act);

(4) Federal Agencies, including
establishments in the legislative or judicial
branch of government (except the Senate, the
House of Representatives and the Architect of
the Capitol and any activities under the
direction of the Architect of the Capitol).

(5) The District of Columbia;

(6) Tribal governments when authorized
under 25 U.S.C. 450j(k);

(7) Qualified Nonprofit Agencies as
authorized under 40 U.S.C. 502(b); and

(8) Organizations, other than those
identified in paragraph (b) of this clause,
authorized by GSA pursuant to statute or
regulation to use GSA as a source of supply.

(b) The following activities may place
orders against information technology
schedule 70 contracts and Corporate
Schedule contracts containing information
technology special item numbers, on an
optional basis; PROVIDED, the Contractor
accepts order(s) from such activities:

State and local government, includes any
state, local, regional or tribal government or
any instrumentality thereof (including any
local educational agency or institution of
higher learning).

(c) Articles or services may be ordered
from time to time in such quantities as may
be needed to fill any requirement, subject to
the Order Limitations thresholds which will
be specified in resultant contracts. Overseas
activities may place orders directly with
schedule contractors for delivery to CONUS
port or consolidation point.

(d) For orders received from activities
within the Executive Branch of the
Government, each Contractor is obligated to
deliver all articles or services contracted for
that may be ordered during the contract term,
except as otherwise provided herein.

(e) The Contractor is not obligated to
accept orders received from activities outside
the Executive Branch; however, the
Contractor is encouraged to accept such

orders. If the Contractor is unwilling to
accept such an order, the Contractor shall
decline the order in accordance with
552.238-79(6)(b)(2). Failure to return an
order shall constitute acceptance whereupon
all provisions of the contract shall apply.

(f) The Government is obligated to
purchase under each resultant contract a
guaranteed minimum of $2,500 (two
thousand, five hundred dollars) during the
contract term. (End of clause)

552.238-79 Use of Federal Supply
Schedule Contracts by Certain Entities—
Cooperative Purchasing.

As prescribed in 538.7004(c), insert
the following clause:

Use of Federal Supply Schedule Contracts by
Certain Entities—Cooperative Purchasing
(May 2003)

(a) If an entity identified in paragraph (b)
of the clause at 552.238-78, Scope of
Contract (Eligible Ordering Activities), elects
to place an order under this contract, the
entity agrees that the order shall be subject
to the following conditions:

(1) When the Contractor accepts an order
from such an entity, a separate contract is
formed which incorporates by reference all
the terms and conditions of the Schedule
contract except the Disputes clause, the
patent indemnity clause, and the portion of
the Commercial Item Contract Terms and
Conditions that specifies “Compliance with
laws unique to Government contracts”
(which applies only to contracts with entities
of the Executive branch of the U.S.
Government). The parties to this new
contract which incorporates the terms and
conditions of the Schedule contract are the
individual ordering activity and the
Contractor. The U.S. Government shall not be
liable for the performance or nonperformance
of the new contract. Disputes which cannot
be resolved by the parties to the new contract
may be litigated in any State or Federal court
with jurisdiction over the parties, applying
Federal procurement law, including statutes,
regulations and case law, and, if pertinent,
the Uniform Commercial Code. To the extent
authorized by law, parties to this new
contract are encouraged to resolve disputes
through Alternative Dispute Resolution.

(2) Where contract clauses refer to action
by a Contracting Officer or a Contracting
Officer of GSA, that shall mean the
individual responsible for placing the order
for the ordering activity (e.g., FAR 52.212—4
at paragraph (f) and FSS clause I-FSS-249
B.)

(3) As a condition of using this contract,
eligible ordering activities agree to abide by
all terms and conditions of the Schedule
contract, except for those deleted clauses or
portions of clauses mentioned in paragraph
(a)(1) of this clause. Ordering activities may
include terms and conditions required by
statute, ordinance, regulation or order as a
part of a statement of work (SOW) or
statement of objective (SOO) to the extent
that these terms and conditions do not
conflict with the terms and conditions of the
Schedule contract. The ordering activity and
the Contractor expressly acknowledge that, in
entering into an agreement for the ordering
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activity to purchase goods or services from
the Contractor, neither the ordering activity
nor the Contractor will look to, primarily or
in any secondary capacity, or file any claim
against the United States or any of its
agencies with respect to any failure of
performance by the other party.

(4) The ordering activity is responsible for
all payments due the Contractor under the
contract formed by acceptance of the
ordering activity’s order, without recourse to
the agency of the U.S. Government, which
awarded the Schedule contract.

(5) The Contractor is encouraged, but not
obligated, to accept orders from such entities.
The Contractor may, within 5 days of receipt
of the order, decline to accept any order, for
any reason. The Contractor shall fulfill orders
placed by such entities, which are not
declined within the 5-day period.

(6) The supplies or services purchased will
be used for governmental purposes only and
will not be resold for personal use. Disposal
of property acquired will be in accordance
with the established procedures of the
ordering activity for the disposal of personal
property.

(b) If the Schedule Contractor accepts an
order from an entity identified in paragraph
(b) of the clause at 552.238-78, Scope of

Contract (Eligible Ordering Activities), the
Contractor agrees to the following conditions:

(1) The ordering activity is responsible for
all payments due the Contractor for the
contract formed by acceptance of the order,
without recourse to the agency of the U.S.
Government, which awarded the Schedule
contract.

(2) The Contractor is encouraged, but not
obligated, to accept orders from such entities.
The Contractor may, within 5 days of receipt
of the order, decline to accept any order, for
any reason. The contractor shall decline the
order using the same means as those used to
place the order. The Contractor shall fulfill
orders placed by such entities, which are not
declined within the 5-day period.

(c) In accordance with clause 552.238-74,
Contractor’s Report of Sales, the Contractor
must report the quarterly dollar value of all
sales under this contract. When submitting
sales reports, the contractor must report two
dollar values for each Special Item Number:
(1) the dollar value for sales to entities
identified in paragraph (a) of the clause at
552.238-78, Scope of Contract (Eligible
Ordering Activities), and (2) the dollar value
for sales to entities identified in paragraph (b)
of clause 552.238-78. (End of clause)

= 19. Amend section 552.246-73 by
adding Alternate I to read as follows:

552.246-73 Warranty—Multiple Award
Schedule.

* * * * *

Alternate I (May 2003). As prescribed
in 546.710(b), substitute the following
paragraphs (b)(1) and (b)(3) for
paragraphs (b)(1) and (b)(3) of the basic
clause:

(b)(1) The Contractor must provide, at
a minimum, a warranty on all non-
consumable parts for a period of 90 days
from the date that the ordering activity
accepts the product.

(b)(3) The Contractor must bear the
transportation costs of returning the
products to and from the repair facility,
or the costs involved with Contractor
personnel traveling to the ordering
activity facility for the purpose of
repairing the product onsite, during the
90-day warranty period.

[FR Doc. 03—11271 Filed 5-5—-03; 8:45 am]
BILLING CODE 6820-BR-P



24383

Proposed Rules

Federal Register
Vol. 68, No. 88

Wednesday, May 7, 2003

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NE-08-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce

plc RB211 Trent 800 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Rolls-Royce plc (RR) RB211 Trent 875—
17, Trent 877—17, Trent 884—17, Trent
892—17, Trent 892B—17, and Trent 895—
17 turbofan engines with intermediate
pressure (IP) turbine discs, part numbers
(P/Ns) FK21117 and FK33083 installed.
This proposed AD would require
removal from service of these IP turbine
discs in accordance with newly
established reduced turbine disc life
limits. This proposed AD is prompted
by reports of two IP turbine blade
release incidents as a result of dust caps
separating from the blades, and
subsequent improved modeling
analysis. The actions specified in this
proposed AD are intended to prevent
uncontained IP turbine disc failure and
damage to the airplane.

DATES: We must receive any comments
on this proposed AD by July 7, 2003.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD:

» Federal Aviation Administration
(FAA), New England Region, Office of
the Regional Counsel, Attention: Rules
Docket No. 2003-NE-08-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

e By fax: (781) 238-7055.

* By e-mail: 9-ane-
adcomment@faa.gov.

You may examine the AD docket, by
appointment, at the FAA, New England

Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299, telephone (781) 238-7176;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any written
relevant data, views, or arguments
regarding this proposal. Send your
comments to an address listed under
ADDRESSES. Include “AD Docket No.
2003-NE-08-AD” in the subject line of
your comments. If you want us to
acknowledge receipt of your mailed
comments, send us a self-addressed,
stamped postcard with the docket
number written on it; we will date-
stamp your postcard and mail it back to
you. We specifically invite comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed AD. If a person contacts us
through a nonwritten communication,
and that contact relates to a substantive
part of this proposed AD, we will
summarize the contact and place the
summary in the docket. We will
consider all comments received by the
closing date and may amend the
proposed AD in light of those
comments.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You may get more
information about plain language at
http://www.plainlanguage.gov.

Examining the AD Docket

You may examine the AD Docket
(including any comments and service
information), by appointment, between
8 a.m. and 4:30 p.m., Monday through
Friday, except Federal holidays. See
ADDRESSES for the location.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom (U.K.), recently
notified the FAA that an unsafe
condition may exist on RR RB211 Trent

875-17, Trent 877—-17, Trent 884-17,
Trent 892—17, Trent 892B—17, and Trent
895-17 turbofan engines. The CAA
advises that reports were received of
two IP turbine blade release incidents as
a result of dust caps separating from the
blades. Subsequently, the manufacturer
applied improved modeling techniques
for analysis, which revealed higher than
predicted operating temperatures at the
IP turbine disc rim and surrounding
area due to inflow of annulus exhaust
gases. As a result of this analysis, the
manufacturer has assigned new lower
life limits of 8,600 cycles-since-new
(CSN) for IP turbine disc P/N FK21117,
and 3,000 CSN for IP turbine disc P/N
FK33083.

FAA’s Determination and Requirements
of the Proposed AD

These RR RB211 Trent 875—17, Trent
877-17, Trent 884—17, Trent 892-17,
Trent 892B-17, and Trent 895-17
turbofan engines, manufactured in the
U.K., are type-certificated for operation
in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept us informed of the
situation described above. We have
examined the CAA’s findings, reviewed
all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States. Therefore, we are proposing this
AD, which would require replacing IP
turbine discs, P/Ns FK21117 and
FK33083, at or before reaching the new
reduced life cycle limits of 8,600 CSN
and 3,000 CSN respectively.

Changes to 14 CFR Part 39—Effect on
the Proposed AD

On July 10, 2002, we published a new
version of 14 CFR part 39 (67 FR 47997,
July 22, 2002), which governs the FAA’s
AD system. This regulation now
includes material that relates to altered
products, special flight permits, and
alternative methods of compliance. This
material previously was included in
each individual AD. Since this material
is included in 14 CFR part 39, we will
not include it in future AD actions.

Costs of Compliance

There are approximately 350 RR
RB211 Trent 875-17, Trent 87717,
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Trent 884—17, Trent 892-17, Trent
892B—-17, and Trent 895—17 turbofan
engines of the affected design in the
worldwide fleet. We estimate that 114
engines installed on airplanes of U.S.
registry would be affected by this
proposed AD. We also estimate that the
prorated cost of the life reduction per
engine would be approximately
$246,000. Based on these figures, the
total cost of the proposed AD is
estimated to be $28,044,000.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this proposal and placed
it in the AD Docket. You may get a copy
of this summary by sending a request to
us at the address listed under
ADDRESSES. Include ““AD Docket No.
2003-NE-08-AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Rolls-Royce plc: Docket No. 2003-NE-08—
AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this airworthiness
directive (AD) action by July 7, 2003.

Affected ADs

(b) None.
Applicability

(c) This AD is applicable to Rolls-Royce plc
(RR) RB211 Trent 875—-17, Trent 877-17,
Trent 884—17, Trent 892—-17, Trent 892B-17,
and Trent 895—17 turbofan engines with
intermediate pressure (IP) turbine discs P/Ns
FK21117 and FK33083 installed. These
engines are installed on, but not limited to
Boeing 777 airplanes.

Unsafe Condition

(d) This AD was prompted by reports of
two IP turbine blade release incidents as a
result of dust caps separating from the
blades. Subsequently, the manufacturer
applied improved modeling techniques for
analysis, which revealed higher than
predicted operating temperatures at the IP
turbine disc rim and surrounding area due to
inflow of annulus exhaust gases. The actions
specified in this AD are intended to prevent
uncontained IP turbine disc failure and
damage to the airplane.

Compliance

(e) Compliance with this AD is required as
indicated, unless already done.

(f) To prevent uncontained IP turbine disc
failure and damage to the airplane, do the
following:

(1) Remove IP turbine disc P/N FK21117
from service at or before accumulating 8,600
cycles-since-new (CSN), and remove IP
turbine disc P/N FK33083 from service at or
before accumulating 3,000 CSN.

(2) After the effective date of this AD, do
not install any IP turbine disc P/N FK21117,
that exceeds 8,600 CSN, or any IP turbine
disc P/N FK33083, that exceeds 3,000 CSN.

Alternative Methods of Compliance

(g) Alternative methods of compliance
must be requested in accordance with 14 CFR
part 39.19, and must be approved by the
Manager, Engine Certification Office, Engine
and Propeller Directorate, FAA.

Material Incorporated by Reference
(h) None.

Related Information

(i) The subject of this AD is addressed in
CAA airworthiness directive 002—01-2003,
dated January 14, 2003.

Issued in Burlington, Massachusetts, on
April 30, 2003.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 03-11267 Filed 5-6—03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 630
[FHWA Docket No. FHWA-2001-11130]
RIN 2125-AE29

Work Zone Safety and Mobility
AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: The FHWA proposes to
amend its regulation that governs traffic
safety in highway and street work zones.
The FHWA recognizes that increasing
road construction activity on our
highways can lead to an increase in
congestion and crashes, as well as loss
in productivity and public frustration
with work zones. These proposed
changes are intended to facilitate
consideration of the broader safety and
mobility impacts of work zones in a
more coordinated and comprehensive
manner across project development
stages.

DATES: Comments must be received on
or before September 4, 2003.

ADDRESSES: Mail or hand deliver
comments to the U.S. Department of
Transportation, Dockets Management
Facility, Room PL—401, 400 Seventh
Street, SW., Washington, DC 20590, or
submit electronically at http://
dmses.dot.gov/submit. All comments
should include the docket number that
appears in the heading of this
document. All comments received will
be available for examination and
copying at the above address from 9
a.m. to 5 p.m., e.t.,, Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard or you
may print the acknowledgment page
that appears after submitting comments
electronically. Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70, Pages 19477-78) or you
may visit http://dms.dot.gov

FOR FURTHER INFORMATION CONTACT: MT.
Scott Battles, Office of Transportation
Operations, HOTO-1, (202) 366—4372;
or Mr. Raymond Cuprill, Office of the
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Chief Counsel, HCC-30, (202) 366—0791,
Federal Highway Administration, 400
Seventh Street, SW., Washington, DC
20590-0001. Office hours are from 7:45
a.m. to 4:15 p.m., e.t., Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:

Electronic Access and Filing

You may submit or retrieve comments
online through the Document
Management System (DMS) at: http://
dmses.dot.gov/submit. Acceptable
formats include: MS Word (versions 95
to 97), MS Word for Mac (versions 6 to
8), Rich Text File (RTF), American
Standard Code for Information
Interchange (ASCII)(TXT), Portable
Document Format (PDF), and
WordPerfect (versions 7 to 8). The DMS
is available 24 hours each day, 365 days
each year. Electronic submission and
retrieval help and guidelines are
available under the help section of the
Web site. An electronic copy of this
document may also be downloaded by
using a computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may also reach the
Office of the Federal Register’s Home
page at: http://www.archives.gov and the
Government Printing Office’s Web page
at: http://www.access.gpo.gov/nara.

Background
Overview of the Proposal

The principal mission of the U.S.
Department of Transportation (USDOT)
is to provide the American people with
a transportation system that is safe,
effective, and secure. Transportation is
vital to our Nation’s economy, national
security, and quality of life. We depend
on transportation for access to jobs, to
enable us to conduct our business, to
supply us with services and goods, and
to facilitate our leisure and recreational
activities. When we take appropriate
action to address our mobility needs, we
can also improve the safety of our
system and enhance our natural and
human environment. We also find that
there is a decrease in safety and a
degradation in environment when we
do not address critical mobility issues
on our highway system. To help attain
the mission of the USDOT, the FHWA
has identified strategic goals in the areas
of safety, mobility and productivity,
environment, National security, and
organizational excellence. Under the
“mobility and productivity” area, the
FHWA has identified “congestion
reduction” as one of the vital few
strategies. One way to reduce congestion

is to improve the performance of our
Nation’s “work zones.”

The FHWA proposes to amend 23
CFR part 630 subpart J, “Traffic Safety
in Highway and Street Work Zones.”
Work zones cause safety and mobility
impacts on the traveling public,
businesses, workers, and transportation
agencies, resulting in an overall loss in
productivity and growing frustration.
These work zone impacts are
exacerbated by growing congestion in
many locations. The FHWA recognizes
the trends of increased road
construction, growing traffic, increased
crashes, and public frustration with
work zones. These trends call for a more
broad-based understanding and
examination of the safety and mobility
impacts of work zones on road users,
other affected parties, and workers.
Better addressing work zone safety and
mobility requires consideration of work
zone issues starting early in project
development and continuing through
project completion.

The current regulation has a broadly
stated purpose of providing guidance
and establishing procedures to ensure
that adequate consideration is given to
motorists, pedestrians, and construction
workers on all Federal-aid construction
projects. However, the content of the
current regulation is focused primarily
on the development of traffic control
plans (TCPs), the operation of work
zones on two-lane, two-way roadways,
and other provisions that address
project responsibility, pay items,
training and process review and
evaluation. These provisions in the
current regulation primarily address the
issue of traffic control through the work
zone itself. At the time this regulation
was written, the TCP was an important
concept that was and still is essential for
work zone safety. Today’s environment
includes new challenges due to growing
congestion, increasing reconstruction
and public frustration with work zones.
TCPs for work zones are still essential,
but they are no longer a sufficient
approach for managing work zone
impacts that may extend to an area
much bigger than the actual work area.
The proposed changes to 23 CFR part
630 subpart J are intended to facilitate
consideration of the broader safety and
mobility impacts of work zones in a
coordinated and comprehensive manner
across project development stages. The
following is a summary of key proposed
changes:

« Title change of 23 CFR part 630
subpart J to “Work Zone Safety and
Mobility.”

* State transportation departments
(hereinafter referred to as ‘“States”) to
develop and adopt work zone safety and

mobility policies. These policies will
support the systematic consideration of
the safety and mobility impacts of work
zones during project development; and
address the safety and mobility needs of
all road users (i.e., motorists,
pedestrians, bicyclists, and persons with
disabilities), workers, and other affected
parties (i.e., public facilities such as
parks, recreational facilities, fire
stations, police stations, and hospitals;
and private parties such as businesses
and residences) on Federal-aid highway
projects.

* States to conduct work zone
impacts analysis during project
development to better understand
individual project characteristics and
the associated work zone impacts. This
will facilitate better decisionmaking on
alternative project options and in the
development of appropriate work zone
impact mitigation measures.

* States to develop Transportation
Management Plans (TMPs) for projects
as determined by the State’s policy and
the results of the work zone impacts
analysis. A Transportation Management
Plan (TMP) documents the mitigation
strategies identified during this analysis.
The TMP facilitates a more
comprehensive approach to manage the
safety and mobility impacts of work
zones, by including a Transportation
Operations Plan (TOP) and a Public
Information and Outreach Plan (PIOP)
in addition to the current requirement
for a Traffic Control Plan (TCP).

 Provisions that allow States to be
more creative and performance oriented
in their procurement processes by
allowing flexibility to choose either
method-based or performance-based
specifications for their contracts.

Statement of the Problem

Work zones are a necessary part of
meeting the need to maintain and
upgrade our aging highway
infrastructure. As much of the Nation’s
transportation infrastructure approaches
the end of its service life, preservation,
rehabilitation, and maintenance become
an increasing part of our transportation
improvement program.! The
Transportation Equity Act for the 21st
Century (TEA-21), (Pub. L. 105-178,
112 Stat. 107) enacted in June 1998,
provides for a 40 percent increase in
transportation funding over the total
provided in the Intermodal Surface

1FHWA report, “Meeting the Customer’s Needs
for Mobility and Safety During Construction and
Maintenance Operations,” September 1998. This
report is available electronically at: http://
safety.fhwa.dot.gov/fourthlevel/
pro_res_wzs_links.htm or may be obtained by
writing the FHWA Office of Safety at, 400 7th
Street, SW., Washington, DC 20590.
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Transportation Efficiency Act of 1991
(ISTEA), (Pub. L. 102—-240; 105 Stat.
1914; Dec. 18, 1991).2 Much of this
funding is being spent on performing
capital improvements and maintaining
existing roads, since comparatively few
new roads are being built.

At the same time, traffic volumes
continue to grow and create more
congestion. As vehicle travel continues
to increase significantly faster than
miles of roadway, we have a growing
congestion problem that is exacerbated
by work zones. From 1980 to 1999, the
U.S. experienced a 76 percent increase
in total vehicle-miles traveled, while
total lane miles of public roads
increased only by 1 percent.3
Congestion affects normal vehicular
movement including that of cars, trucks,
and buses, and is frustrating and costly
to both individuals and businesses.
Studies indicate that over the years,
“extremely” or “severely” congested
highway miles more than doubled from
1982 to 1997, while uncongested miles
dropped by almost half. The Texas
Transportation Institute (TTI) estimated
that the cost of congestion was
approximately $78 billion in 1999. The
combination of heavier traffic volumes
passing through a road network with
more work zones increases the
operational and safety impacts of those
work zones on the road network. Recent
analysis shows that of this congestion,
work zones on freeways cause an
estimated 24 percent of nonrecurring
delay, resulting in lost capacity of 60
million vehicles per day (VPD) in the
summer, and that of 64 million VPD in
the winter.# According to FHWA
estimates, about 12.8 percent of the
National Highway System is under
construction at any time during the
summer roadwork season, leading to
3,110 work zones.?

2 Statement of Vincent F. Schimmoller, Deputy
Executive Director, FHWA, USDOT, Before The
House Committee on Transportation and
Infrastructure, Subcommittee on Highways and
Transit, Hearing on Work Zone Safety, July 24,
2001. An electronic copy of this statement may be
obtained at: http://www.house.gov/transportation/
press/press2001/release100.html.

3“Status of the Nation’s Highways, Bridges, and
Transit: Conditions & Performance (C&P) Report to
Congress,” FHWA, 1999. A copy of this report may
be obtained electronically at:
http://www.fhwa.dot.gov/policy/1999cpr/.

4 “Temporary Losses of Capacity Study,” FHWA,
November 5, 2001. A copy of this report may be
obtained by writing the FHWA Office of Highway
Operations, at 400 7th Street, SW., HOP,
Washington, DC 20590.

5Interim results from an FHWA study entitled,
“Snapshot of Peak Summer Work Zone Activity.”
This study is currently underway and is expected
to be completed in June 2003. Copies of the final
report may be obtained electronically at http://
www.ops.fhwa.dot.gov/wz/workzone.htm or by
writing the FHWA Office of Highway Operations,

at 400 7th Street, SW., HOP, Washington, DC 20590.

Work zones continue to have adverse
impacts on traveler and worker safety.
Work zone fatalities reached a high of
1,079 in 2001,6 while over 40,000
people were injured in work zone
related crashes in the same year.” From
1997 to 2001, over 4,000 people were
killed in work zone crashes, with over
220,000 injured; and about 300 workers
died in road construction activities
during the same time frame, as
indicated by the Bureau of Labor
Statistics’ Census of Fatal Occupational
Injuries.®

Over the years, highway professionals
have devised and implemented several
strategies and innovative practices for
minimizing the disruption caused by
work zones, while ensuring successful
project delivery. For example, more
work is done during night time to
minimize the impacts of work zones on
the traveling public by avoiding work
during the more heavily traveled
daytime hours. However, the current
and expected level of investment
activity in highway infrastructure (a
significant portion of which is for
maintenance and reconstruction of
existing roadways) implies that
increasingly, work will be done under
traffic. In 1997, 47.6 percent of highway
capital outlay was spent on system
preservation (resurfacing, restoration,
rehabilitation, reconstruction).

In addition to increased road
construction, growing traffic, and
increases in crashes, public frustration
with work zones indicates that more
effort is required to meet the needs and
expectations of the American public.
The results of a recent FHWA
nationwide survey, reported in ‘“Moving
Ahead: The American Public Speaks on
Roadways and Transportation in
Communities,” 9 illustrate the American
public’s frustration with work zones.
Work zones were cited as second only
to poor traffic flow in causing traveler
dissatisfaction. The top three
improvements indicated by the public
as a “‘great help” to improve roadways
and transportation are related to
roadway repairs and work zones. They

6 The statistics on work zone crashes for the year
2002 were not officialy available at the time this
NPRM was drafted.

7 Fatal Analysis Reporting System (FARS)
maintained by the NHTSA. More information is
available electronically at: http://www-
fars.nhtsa.dot.gov/.

8 The Bureau of Labor Statistics’ Census of Fatal
Occupational injuries is available electronically at
http://www.bls.gov/iif/oshcfoil.htm.

9 The results of the survey are available in
“Moving Ahead: The American Public Speaks on
Roadways and Transportation in Communities,”
FHWA Publication No. FHWA-OP-01-017, 2000. A
copy of this publication is available electronically
on the FHWA Web page at: http://
www.fhwa.dot.gov/reports/movingahead.htm.

are: (a) More durable paving materials
(67 percent); (b) repairs made during
non-rush hours (66 percent); and (c)
reducing repair time (52 percent). The
use of better traffic signs showing
expected roadwork, and better guide
signs for re-routing traffic to avoid
roadwork, were also cited as being of
“great help,” by 40 percent and 35
percent of the respondents, respectively.
Many travelers indicated a preference to
have the road closed completely for
moderate durations in exchange for
long-lasting repairs. About 67 percent of
respondents expressed support for one-
week long road closures, and 37 percent
expressed support for one-month long
road closures; while 16 percent of
respondents expressed support for a
three-month closing, and 10 percent or
fewer would support longer closings
(six months to a year).

Further, the contracting industry is
under pressure to expedite construction
and minimize disruption by reducing
their work hours, compressing their
schedules and shifts, and increasing
night work. They have expressed
concerns that these pressures affect
worker safety, reduce productivity, and
may compromise quality. Therefore, a
balance must be achieved between
construction needs and the safety and
mobility needs of the traveling public.

While safety and mobility are two
distinct challenges posed by the
circumstances faced on highways, it is
important to realize that both these
elements are closely tied to one another.
Studies and data analyses over time
indicate that as congestion builds, crash
rates increase; and as crashes increase,
more congestion occurs. Therefore, it is
important to develop comprehensive
mitigation measures that alleviate the
impacts of work zones and ultimately
improve transportation safety and
mobility.

Legislative and Regulatory History

Section 1051 of ISTEA required the
Secretary of Transportation (Secretary)
to develop and implement a highway
work zone safety program to improve
work zone safety at highway
construction sites by enhancing the
quality and effectiveness of traffic
control devices, safety appurtenances,
traffic control plans, and bidding
practices for traffic control devices and
services. The FHWA implemented this
provision of ISTEA through non-
regulatory action, by publishing a notice
in the Federal Register on October 24,
1995 (60 FR 54562). (Hereinafter
referred to as ‘‘the notice.”)

The purpose of this notice was to
establish the National Highway Work
Zone Safety Program (NHWZSP) to
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enhance safety at highway construction,
maintenance and utility sites. In this
notice, the FHWA indicated that having
appropriate National and State
standards and guidelines would
contribute to improved work zone
safety. To attain these National and
State standards and guidelines, the
FHWA identified the need to update its
regulation on work zone safety, 23 CFR
part 630, subpart J.

The notice indicated that the FHWA
would review current work zone
problems and update the regulation to
better reflect current needs including
reinforcement of guidance on bidding
practices, work zone crash data
collection and analysis at both project
and program levels, compliance with
traffic control plans, and work zone
speed limits. While the focus of this
notice was “work zone safety,” it also
identified the need “to minimize
disruptions to traffic during
construction of highway projects.”

Discussion for Considering Policy and
Regulation Change

Since establishing the NHWZSP, the
FHWA identified work zone safety and
mobility as major concerns to the
traveling public, businesses and
transportation agencies. Therefore, the
FHWA undertook several efforts to
better address the unique safety and
mobility challenges posed by work
zones, including research and
development, and compilation of best
practices and guidelines. The FHWA is
now in the process of updating 23 CFR
part 630 subpart J, which governs traffic

safety in highway and street work zones.

An examination of the current
provisions in 23 CFR part 630 subpart

J indicate that they reflect the needs and
issues that were relevant at the time the
regulation was developed, but are no
longer comprehensive enough to
address the complex issues of today and
the future.

The current regulation has a broadly
stated purpose of providing guidance
and establishing procedures to ensure
that adequate consideration is given to
motorists, pedestrians, and workers on
all Federal-aid construction projects.
However, the content of the current
regulation is focused primarily on the
development of traffic control plans
(TCPs), the operation of work zones on
two-lane, two-way roadways, and other
provisions that address project
responsibility, pay items, training and
process review and evaluation. These
provisions in the current regulation
primarily address the issue of traffic
control through the work zone itself. At
the time this regulation was written, the
TCP was an important concept that was

and still is essential for work zone
safety. Today’s environment however,
includes new challenges due to growing
congestion, increasing reconstruction
and public frustration with work zones.

More road work is being done under
ever increasing traffic—this leads to
further congestion, delays, and increases
in fatalities and crashes, thereby placing
contractors and workers under pressure
and leading to public frustration with
work zones. These circumstances and
consequences call for a more broad-
based examination of the current
regulations. TCPs for work zones are
still important and essential, but they
are no longer a sufficient approach for
managing work zone impacts that may
extend to an area much bigger than the
actual work area.

Through research conducted over the
years, and based on feedback from State
agencies and the public, the FHWA
believes that in order to
comprehensively improve work zone
safety and mobility, there needs to be a
systematic consideration of the safety
and mobility impacts of work zones
across the different project development
stages, and the development of
appropriate mitigation measures that
help alleviate these impacts. The
proposed amendments to 23 CFR part
630 subpart ] are intended to facilitate
consideration of the broader safety and
mobility impacts of work zones in a
coordinated and comprehensive manner
across project development stages.

As a first step towards the
consideration of amending 23 CFR part
630 subpart J, the FHWA issued an
advance notice of proposed rulemaking
(ANPRM), aimed at identifying the key
issues that should be considered if the
current regulation were to be updated.
The ANPRM entitled “Work Zone
Safety”” was published in the Federal
Register on February 6, 2002, at 67 FR
5532. The ANPRM comment period
ended on June 6, 2002.

Pursuant to the end of the ANPRM
comment period, we conducted several
outreach sessions with the
transportation community to discuss the
issues addressed by the ANPRM and to
provide a synopsis of the comments
received on the ANPRM. The following
is a list of the outreach efforts that were
undertaken by the FHWA:

* ANPRM presentation and open
forum at the 2002 annual meeting of the
American Association of State Highway
and Transportation Officials (AASHTO)
Design Subcommittee, June 13, 2002,
Savannah, Georgia;

* ANPRM presentation and open
forum at the 2002 annual meeting of the
AASHTO Subcommittee on Traffic

Engineering annual meeting, June 17,
2002, Minneapolis, Minnesota;

* ANPRM presentation and open
forum at the 2002 annual meeting of the
AASHTO Maintenance Subcommittee,
July 17, 2002, Mobile, Alabama;

* ANPRM presentation and open
forum at the 2002 annual meeting of the
AASHTO Subcommittee on
Construction, August 6, 2002, Rehoboth
Beach, Delaware;

* ANPRM public meeting at Chevy
Chase, Maryland, September 19, 2002;

¢ ANPRM outreach meeting with
North Carolina DOT, September 24,
2002; and

¢ ANPRM public meeting at Chevy
Chase, Maryland, September 25, 2002.

Given today’s issues and the feedback
obtained from the ANPRM and
continued outreach with the
transportation community, the FHWA
believes that it is in the Nation’s best
interest to amend the regulation to
recognize the need to comprehensively
consider work zone safety and mobility.
Through this NPRM the FHWA seeks to
embed full consideration of the safety
and mobility impacts of work zones into
the project development process, and
provide for worker safety and efficient
construction. The proposed changes
seek to bring about such consideration
in a manner that provides flexibility to
States to apply the regulations to their
unique operating environments, their
policies and procedures, and individual
project requirements.

Overview of the ANPRM

In the ANPRM, the FHWA identified
a broad range of work zone issues that
apply to planning, designing, and
implementing Federal-aid highway
projects. The issues posed in the
ANPRM correspond to an over-arching
theme that aims to reduce the need for
recurrent roadwork, the duration of
work zones, and the disruption caused
by work zones. These issues were posed
as questions to elicit comments,
guidance, and suggestions. The ANPRM
indicated that in order to adequately
meet the safety and mobility
expectations of our customers (road
users, workers, and all other affected
properties), changes may be required to
the project development process to
fundamentally include consideration of
the safety and mobility impacts of work
zones, while providing for worker safety
and efficient construction. Such a
customer-oriented approach necessitates
examination of the complete project
development cycle. Therefore, the
questions in the ANPRM were grouped
into categories that generally correspond
to the major steps in project
development. These categories are:
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* General (wide-ranging policy and
regulatory considerations);

» Transportation Planning and
Programming;

¢ Project Design for Construction and
Maintenance;

* Managing for Mobility and Safety In
and Around Work Zones;

» Public Outreach and
Communications; and

* Analyzing Work Zone Performance.

Commenters were also encouraged to
include discussion of any other issues
they considered relevant to this effort.

Discussion of Comments and Responses
to ANPRM

The following discussion summarizes
the comments received on the ANPRM
and the subsequent outreach efforts
conducted by the FHWA. The FHWA'’s
responses to these comments and the
proposed actions are also provided. The
discussion provides a general sense of
the issues addressed in the comments.

The ANPRM and associated
documents are available in the docket at
http://dms.dot.gov, under Docket No.
2001-11130. To better understand the
summary of the ANPRM comments,
reviewers are encouraged to download a
copy of the ANPRM from the docket.

We received 84 responses to the
docket. Of these, 67 provided responses
to the specific questions raised in the
ANPRM, while the remaining 17
provided a set of general comments
only.

The general comments provided by
the 17 respondents who did not answer
the specific questions in the ANPRM
were not directly attributable to any of
the specific issues raised in the
ANPRM—however, their comments
were synthesized and summarized to
provide a general understanding of their
position on work zone safety and
mobility issues.

The 67 respondents who provided
comments on the specific questions
raised in the NPRM provided both
direct and indirect responses that
indicated whether or not they were in
support of a particular issue. A direct
response constituted a definite “Yes” or
“No” type response from the
respondent, while an indirect response
constituted a verbatim response to the
question, which was then analyzed and
interpreted as to what the respondent’s
position was. In cases where the
respondent’s position was not
interpretable whether he/she was in
support of an issue, we indicated that
the respondent’s position was unclear.
Also, not all respondents answered all
the questions in the ANPRM, which
were indicated as ‘“no response” in the
summary of ANPRM comments.

The ANPRM comments analysis
shows percentages of responses across
several categories, for example, Yes—60
percent, No—20 percent, No Response—
10 percent, Unclear—10 percent. The
purpose of presenting the ANPRM
responses along the lines of percentages
is not to assign statistical significance to
the responses, but to present a general
cross-section of the responses and also
to present a general idea of the
respondents’ position on different
issues.

The percentages showing the profile
of ANPRM respondents are based on all
the responses (84), while the
percentages showing the break-up of
respondents’ position on different issues
is based on the 67 respondents who
provided comments on the specific
questions in the ANPRM.

About 70 percent of the respondents
were from the public sector or represent
public sector interests, 18 percent of the
respondents were from the private
sector or catered to private sector
interests, 6 percent of the respondents
represented both public and private
sector interests, while the remaining 6
percent did not indicate their affiliation.

The break-up of the agency types of
the different respondents present the
following statistics. About 65 percent of
the respondents belonged to
Departments of Transportation (DOTs)
(either State or local), 2 percent of the
respondents represented private sector
equipment/technology providers; 5
percent of the respondents belonged to
other public agencies (Federal and other
State agencies); 6 percent of the
respondents were either private
individuals or consultants or
contractors; 15 percent of the
respondents represented trade
associations and special interest groups,
including the American Traffic Safety
Services Association (ATSSA), the
American Road Transportation Builders
Association (ARTBA) and the
Associated General Contractors (AGC) of
America; and 6 percent of the
respondents did not indicate their
agency affiliations.

The AASHTO compiled the ANPRM
questions into a survey and distributed
it amongst its member agencies. Several
State DOTs provided their responses
through AASHTO’s survey, while others
submitted their comments individually.
AASHTO, as an agency, did not provide
specific comments on the ANPRM, but
stated its general position on work zone
safety and mobility based on the
responses from its member agencies.
AASHTO indicated general agreement
amongst its respondents on the need to
have a National policy to improve safety
and mobility in highway construction

and maintenance, and that the policy
should be issued in the form of
guidance.

It was also noticeable that a majority
of the respondents’ primary job function
involved either traffic, engineering,
safety or design. There was very little
participation from the planning
community, contractors, and law
enforcement personnel.

ANPRM “‘General” Section—Comments
Summary

The “General” section in the ANPRM
addressed wide-ranging policy and
regulatory considerations regarding
work zone safety and mobility. The
ANPRM stated that the FHWA was
considering a wide range of options,
including revising and expanding the
regulations in 23 CFR part 630, subpart
], and that, alternatively, the FHWA was
also considering policy guidance. This
section was therefore primarily aimed at
identifying whether or not the FHWA
should advocate a new National policy
on work zone safety and mobility, and
whether the policy should be advocated
through regulation or through policy
guidance.

When asked if there should be a
National policy to promote improved
safety and mobility in work zones, 81
percent of the respondents who
commented on specific questions in the
ANPRM, said yes; 16 percent said no;
and about 3 percent did not respond. Of
the respondents who said yes, 76
percent belonged to DOTs, 2 percent
were from other public agencies, 4
percent represented private agencies, 13
percent were from trade associations,
and 6 percent did not indicate their
agency affiliation. When asked if the
National policy (if it were to be
developed), should be issued as
regulation or in the form of best
practices and guidance, 64 percent of
the respondents who commented on
specific questions in the ANPRM said
that the policy should be advocated
through guidance and best practices; 18
percent said that the policy should be
advocated through regulation; about 4
percent of the responses were unclear;
while 14 percent did not respond.

Of the respondents who indicated that
the policy should be advocated through
guidance and best practices, 90 percent
belonged to DOTs, 2 percent
represented other public agencies, 5
percent belonged to trade associations,
and 2 percent did not indicate their
agency affiliation. Further, a few
respondents (about 16 percent of
respondents who provided comments
on specific ANPRM questions) indicated
that there need not be a new policy.
Instead, they suggested that existing
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regulations and guidelines need to be
enforced better. In general, respondents
also acknowledged that mobility
considerations should be incorporated
in planning, designing and
implementing work zones.

When queried about the adequacy of
the current regulations, about 40 percent
of respondents who provided comments
on specific questions in the ANPRM
indicated that the current regulations
are not adequate for addressing work
zone safety and mobility concerns at all
stages of project evolution; while 34
percent indicated that the current
regulations are adequate. The remaining
respondents who commented on
specific questions in the ANPRM did
not provide information that led to any
conclusive inference as to whether the
current regulations are adequate or not.
Of the respondents who indicated that
the current regulations are not adequate,
56 percent belonged to DOTs, 4 percent
represented other public agencies, 7
percent were from private agencies, 30
percent belonged to trade associations,
and 4 percent did not indicate their
agency affiliations. All the respondents
who stated that the current regulations
are adequate belonged to DOTs.

In response to the need for stratifying
work zone regulations according to
varying levels and durations of risk to
road users and workers, and disruptions
to traffic, about 76 percent of
respondents who provided comments
on specific ANPRM questions
recommended that work zone
regulations should be stratified. Of
these, 75 percent belonged to DOTs, 4
percent were from private agencies, 16
percent represented trade associations,
and 6 percent did not indicate their
agency affiliations. The different
stratification factors that were presented
in the ANPRM included: duration,
length, lanes affected, Average Daily
Traffic (ADT), road classification,
expected capacity reduction, potential
impacts on local network and
businesses. Out of these factors, ADT,
road classification and expected impacts
/capacity reduction were often referred
to as the most appropriate stratification
factors. However, while it was evident
that regulations should be stratified,
several respondents also indicated that
it may be cumbersome to implement
such stratification, and it may lead to
confusion in interpretation of
regulations.

Currently there are four different
definitions of the term ‘“work zone”, as
stated in the Manual on Uniform Traffic
Control Devices (MUTCD), the National
Committee on Uniform Traffic Laws and
Ordinances (NCUTLO), the National
Highway Traffic Safety Administration

(NHTSA), and by the American National
Standards Institute (ANSI) (proposed).

The MUTCD defines a work zone as
an area of a highway with construction,
maintenance, or utility work activities,
and that it is typically marked by signs,
channelizing devices, barriers,
pavement markings, and/or work
vehicles. The MUTCD also states that a
work zone extends from the first
warning sign or rotating/strobe lights on
a vehicle to the END ROAD WORK sign
or the last temporary traffic control
device.

The NCUTLO adds to this definition
by stating that a work zone may be for
short or long durations, and may
include stationary or moving activities.
The NCUTLO also provides examples
for the different types of work zones,
and indicates that the work zone does
not include private construction,
maintenance or utility work outside the
highway.

The NHTSA definition for work zone
is very similar to that of the MUTCD,
the difference being that NHTSA
indicates work zones may or may not
involve workers or equipment on or
near the road, and that work zones may
be stationary or moving, and short term
or long term in nature.

The ANSI, in its Manual on
Classification of Motor Vehicle Traffic
Accidents, American National
Standard—ANSI D-186, is proposing a
definition for work zone, which is
similar to the NCUTLO definition.

The ANPRM inquired whether there
ought to be a common National
definition for the term “work zone.”
About 84 percent of the respondents
who provided comments on the specific
questions in the ANPRM indicated that
there should be a common National
definition for “work zone.” Of these, 77
percent belonged to DOTs, 2 percent
were from other public agencies, 2
percent belonged to private agencies, 14
percent represented trade associations,
and 5 percent did not indicate their
agency affiliations. In response to
specific language for a common national
definition, a majority of the respondents
suggested adopting either the MUTCD
or the ANSI definition. Several
respondents mentioned that adopting a
common National definition for work
zone will enhance and standardize work
zone data collection and crash reporting
processes.

ANPRM “General” Section—FHWA
Response and Proposed Action

The ANPRM comments indicate
strong support for the development of a
National policy on work zone safety and
mobility and document the need to
amend FHWA'’s current regulations in

23 CFR part 630 subpart J to address
both safety and mobility issues
associated with work zones. The
respondents indicated that the preferred
method for FHWA to advocate the
regulation is by establishing a broad
policy, supported by detailed guidelines
for implementation. The FHWA
therefore proposes to amend its
regulation in 23 CFR part 630 subpart J
to include the consideration of work
zone mobility in addition to safety.

The proposed amendments would
result in a broad regulation that
addresses a wide range of issues, and
provide implementation flexibility to
States in meeting their individual
program goals and needs. Therefore, the
proposed amendments to the regulation
recognize the need for stratification, and
provide flexibility to States in applying
the provisions of the regulation to
different projects, based upon their
respective program goals and their
understanding of the needs and work
zone impacts of individual projects.

With regard to the issue of a common
National definition for work zone, the
ANPRM comments indicate the need for
a common National definition for work
zone. However, the FHWA realizes that
the four different definitions for work
zone are essentially similar in content
and implication. Therefore, for the
purposes of this regulation, we propose
to incorporate the MUTCD definition for
work zone. Further, one of the reasons
the FHWA raised the issue of a common
National definition for the term “work
zone,” was to gauge public opinion on
whether there is any recognition that the
impacts of work zones may not always
be restricted to the work zone itself, and
that the impacts may be felt in the
advance area of the work zone, other
roadway corridors, the regional
transportation network and on other
modes of transportation. This concept of
broader impacts of work zones is
however addressed in the proposed
amendments by incorporating it into the
definition of “work zone impacts,”
rather than incorporating it in the
definition of work zone itself.

The definition and explanation for the
phrase “work zone impacts” is available
in the section-by-section discussion of
this NPRM and the “Definitions and
explanation of terms”” section of the
proposed regulation language.

ANPRM “Transportation Planning and
Programming” Section—Comments
Summary

The purpose of the Transportation
Planning and Programming section was
to identify whether the road user safety
and mobility impacts of work zones,
and work zone safety requirements are
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considered in Statewide, metropolitan
and corridor transportation planning
and programming. Further, it also
endeavored to assess the feasibility of
incorporating such considerations in
transportation planning and
programming.

When asked if road user impacts of
work zones are considered in
transportation planning and
programming, about 24 percent of
respondents who provided comments
on specific questions in the ANPRM
indicated that user-impacts are not
currently considered in transportation
planning; 9 percent did not respond; 18
percent of the responses were unclear;
while 49 percent indicated that user
impacts are indeed considered in
transportation planning. Even though 49
percent of the respondents said yes,
many interpreted the question as
addressing early project-level planning
verses the transportation planning
processes that develop long-range and
short-term transportation plans (LRTP’s
and TIP’s). Therefore, there is a
significant amount of ambiguity in the
responses to this question.

When asked if work zone impacts
should be considered in metropolitan,
statewide and corridor level
transportation planning, on average,
about 30 percent of the respondents
who provided comments on specific
questions in the ANPRM said yes to
metropolitan and statewide planning,
while 25 percent said no. Of the
respondents who indicated that work
zone impacts should be considered in
metropolitan planning, 74 percent
belonged to DOTs, 4 percent were from
private agencies, 13 percent represented
trade associations, and 9 percent did not
indicate their agency affiliations. Of the
respondents who indicated that work
zone impacts should be considered in
statewide planning, 86 percent belonged
to DOTs, 5 percent were from private
agencies, 5 percent represented trade
associations, and 5 percent did not
indicate their agency affiliations. On the
other hand, a slightly higher number of
respondents who provided comments
on specific questions in the ANPRM, 48
percent, indicated that work zone
impacts should be considered in
corridor planning, while only 9 percent
said no. It is noticeable that about 40
percent of the respondents who
provided comments on specific
questions in the ANPRM did not
respond to any of these issues, which
indicates the level of ambiguity in the
responses.

There were mixed responses to the
adoption of crosscutting policy level
considerations to account for the safety
and mobility impacts of work zones in

transportation planning and
programming. Examples of such
crosscutting policy-level considerations
include the use of more durable
materials, life-cycle costing, complete
closure of facilities, information sharing
on utilities, etc. The purpose of
adopting policies on such cross-cutting
issues is to facilitate a streamlined
approach to incorporate work zone
considerations into transportation
planning and programming, and to serve
as decisionmaking tools that help make
better decisions to mitigate the impacts
of work zones, while planning,
programming, designing, and
implementing projects. Most
respondents did not interpret the
question appropriately, leading to
several responses that did not address
this issue directly.

ANPRM “Transportation Planning and
Programming” Section—FHWA
Response and Proposed Action

The provisions in the proposed
amendments do not have a direct effect
on the transportation planning
processes (i.e., LRTP and TIP) that
consider and develop transportation
plans at a regional or metropolitan level.
The responses to the questions in the
transportation planning and
programming section were ambiguous,
with several respondents either
choosing not to answer the questions or
misinterpreting the questions as
addressing early project-level planning
verses the transportation planning
processes that develop long-range and
short-term transportation plans (LRTP’s
and TIP’s). Further, 23 CFR part 630
subpart J falls under the ‘“Engineering
and Traffic Operations” area, and does
not exercise authority over the
“Planning and Research’ areas.

The proposed changes do not have
any implications on the transportation
planning processes that develop LRTP’s
and TIP’s. However, based on current
industry trends and needs and on
ongoing research, the FHWA believes
that it is important to consider the
impacts of work zones while developing
transportation plans by accounting for
these impacts at the regional, network
and corridor levels, and suitably
coordinating projects so as to minimize
these impacts. Certain State DOTs, for
instance, the California Department of
Transportation (Caltrans), consider the
impacts of work zones at the systems
planning level by evaluating the
feasibility of the implementation of
multiple projects in their respective
districts. The FHWA intends to conduct
further research and outreach to better
understand how work zone impacts can
be incorporated in the transportation

planning and programming processes,
and to further develop the necessary
tools and guidelines that will help
States implement such consideration.

ANPRM “Project Design for
Construction and Maintenance”
Section—Comments Summary

The purpose of the Project Design for
Construction and Maintenance section
in the ANPRM was to identify strategies
and practices to make better decisions
on alternative project designs that may
lead to reductions in the need for
recurrent road construction and
maintenance work, the duration of work
zones and the disruption caused by
work zones. Examples of such
considerations include life-cycle cost
analysis, alternative project scheduling
and design strategies, such as, full road
closures and night time work, using
more durable materials, coordinating
road construction, estimation of user
costs/impacts, risk and reward sharing
with contractors, and constructability
reviews for projects.

The ANPRM queried the public on
how the FHWA can encourage
considerations in project design and
decisionmaking that may lead to
reductions in the need for recurrent
road work, the duration of work zones
and the impacts of work zones.
Examples of such considerations
include life-cycle cost analysis;
alternative project scheduling and
design strategies, such as, full road
closures and night time work; using
more durable materials; coordinating
road construction; estimation of user
costs/impacts; risk and reward sharing
with contractors; and constructability
reviews for projects. The following is a
summary of suggested methods for
FHWA to facilitate these
considerations 10:

» Several respondents suggested that
FHWA develop procedures and
practices and provide guidelines for
States to be able to incorporate such
considerations. A few respondents
referred to the “Work Zone Best
Practices Guide” as a good starting
point.

* A few respondents (primarily State
DOT’s and a few trade associations)
suggested that the FHWA provide
funding incentives for States that adopt
such practices.

10 We do not indicate percentages for this ANPRM
question as it was primarily a qualitative question
that asked for suggestions on methods to best
incorporate considerations in project design to
reduce recurrent road work, the duration of work
zones and the impacts of work zones. What is
presented is a summary of the most popular
suggestions and often repeated suggestions from the
respondents.
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» Very few respondents suggested
mandatory requirements in this regard.

* Some of the respondents suggested
regulations on use of life-cycle costing
to make policy-level decisions on choice
of highway material.

When asked if “user-cost” could be a
useful factor in decisionmaking for
alternative project designs, about 10
percent of the respondents who
provided comments on specific
questions in the ANPRM said no; 10
percent did not respond; 1 percent of
the responses were unclear; while an
overwhelming majority of 79 percent
said yes. Of the respondents that said
yes, 85 percent belonged to DOTs, 4
percent were from private agencies, 10
percent represented trade associations,
and 2 percent did not indicate their
agency affiliations. When asked if
analytical tools should be used for the
evaluation of various work zone design
alternatives and their estimated impacts,
1 percent said no; 39 percent did not
respond; 18 percent of the responses
were unclear; while 42 percent said yes.
Of the respondents that said yes, 79
percent belonged to DOTs, 3 percent
were from private agencies, 14 percent
represented trade associations, and 3
percent did not indicate their agency
affiliations.

When asked whether utility delays
have been cited as obstacles to efficient
project delivery, several respondents
said yes; while a smaller number said
no. Several suggestions were made on
how best to address utility delays in
project design.

ANPRM ‘“‘Project Design for
Construction and Maintenance”
Section—FHWA Response and
Proposed Action

The ANPRM comments led the
FHWA to conclude that the respondents
acknowledge the need to account for
work zone impacts of projects and the
associated costs to the public; and to
consider alternative strategies in project
design and decisionmaking such as,
choice of longer-lasting materials,
complete road-closures, work during
night-time and off-peak hours,
innovative contracting techniques, and
utility coordination. It is also clear that
the respondents prefer guidance in this
regard rather than regulation, and that
very restrictive regulations may affect
innovation and creativity in the
development of work zone impact
mitigation strategies. Therefore, the
FHWA proposes to amend the current
regulation by introducing a new section
on work zone impacts analysis that will
govern decisionmaking on project
design strategies and work zone impacts
mitigation alternatives. These proposed

amendments provide flexibility to States
in scaling the level of detail required for
the impacts analysis and evaluation of
alternative project options according to
the unique characteristics of each
project and their respective program
goals.

ANPRM “Managing for Mobility and
Safety In and Around Work Zones”
Section—Comments Summary

Technology is constantly evolving
and there are many methods that can be
applied to managing traffic in and
around work zones. The application of
Intelligent Transportation Systems (ITS)
for purposes, such as, traffic
management, automated enforcement,
and traveler information is a useful
method to improve transportation safety
and mobility. The current and future
safety and mobility challenges
presented by work zones may require
Traffic Control Plans (TCPs) to include
traffic management, enforcement and
operations considerations (such as ITS
based traffic control and traveler
information, speed management and
enforcement, incident and emergency
management, etc.), security
considerations, and other considerations
(for example, utility location and
coordination information). The purpose
of the managing for mobility and safety
section was therefore to identify the
need for expanding the content of TCPs
and to outline improved methods and
strategies to manage, operate, and
enforce work zones.

In general, several respondents
indicated the need for comprehensive
traffic mitigation planning for work
zones across all stages of project
development and delivery that would
reduce the safety and mobility impacts
of work zones, by incorporating
appropriate mitigation strategies.

About 70 percent of the respondents
who commented on specific questions
in the ANPRM indicated that the scope
of TCPs should be expanded to consider
sustained traffic management,
operations and enforcement; about 12
percent said no; 12 percent did not
respond; while 6 percent of the
responses were unclear. Of the
respondents that stated that the scope of
TCPs should be expanded, 77 percent
belonged to DOTs, 2 percent were from
other public agencies, 4 percent were
from private agencies, 15 percent
represented trade associations, and 2
percent did not indicate their agency
affiliations. Based on the general
preference of the respondents to the
ANPRM, and on subsequent outreach
sessions conducted by the FHWA, it is
evident that the scope of TCPs should
be expanded to account for sustained

traffic management, operations and
enforcement for some projects.

With respect to the deployment of
uniformed police officers in work zones,
it was evident from the ANPRM
comments that several States have
increasingly been deploying uniformed
police officers on roadway construction
projects. Respondents indicated that
these practices are successful in
increasing motorist compliance,
regulating work zone travel speeds, and
in reducing crashes.

When asked if TCPs should consider
the security aspects of the construction
of critical transportation infrastructure,
about 30 percent of the respondents
who commented on specific questions
in the ANPRM said no; 15 percent did
not respond; 9 percent of the responses
were unclear; while 46 percent said yes.
Further, when asked if TCPs should
consider the security aspects of work
zone activity in the vicinity of critical
transportation or other critical
infrastructure, 33 percent of the
respondents said no; 13 percent did not
respond; 6 percent of the responses
were unclear; while 48 percent said yes.
Several respondents commented that
TCP’s may not be the most appropriate
vehicles for security considerations.
Security considerations, where
applicable, need to be addressed to the
extent possible in other comprehensive
security planning efforts. Such security
plans should involve work zone
considerations. At the same time, many
respondents also indicated that
emergency-related traffic management
implications do apply to work zones,
e.g., keeping work zone lanes open
during emergency evacuations such as
hurricanes, and other natural or man-
made disasters.

When asked if more flexibility should
be allowed in the development of TCPs,
30 percent of the respondents who
commented on specific questions in the
ANPRM said no; about 25 percent did
not respond; 7 percent of the responses
were unclear; while 37 percent said yes.
Of the respondents that said yes, 80
percent belonged to DOTs, 4 percent
were from other public agencies, 8
percent represented trade associations,
and 8 percent did not indicate their
agency affiliations. While a significant
percentage of the respondents said
“no”—they qualified their assertion by
stating that flexibility should be allowed
in terms of allowing participation from
law enforcement, public, and
contractors in TCP development, but it
should ultimately be the project
owner—State DOT or other
transportation agency who should
develop and approve TCPs. Further, it
may be noted that § 630.1010(a)(4) of the
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current regulation states the following
with regards to flexibility in TCP
development: ‘“Provisions may be made
to permit contractors to develop their
own TCP’s and use them if the State and
FHWA find that these plans are as good
as or better than those provided in the
plans, specifications, and estimates (P.S.
& E.).” The current regulation also
requires a responsible person from the
State, at the project level, to ensure that
the TCP and other safety aspects of the
contract are effectively administered.
Representatives of the contracting
industry have also indicated that they
are reluctant to develop their own TCPs
primarily because of liability concerns,
and because there is an impression that
contractors may do this by cost-cutting
at the risk of safety.

When asked if certification should be
required for TCP developers, about 34
percent of the respondents indicated no;
27 percent did not respond; about 5
percent of the responses were unclear;
while 34 percent said yes. All
respondents who said no were from
DOTs. Of the respondents that indicated
yes, 78 percent belonged to DOTs, 17
percent represented trade associations,
and 4 percent did not indicate their
agency affiliations. Most States
currently require TCPs to be signed and
sealed by licensed Professional
Engineers (P.E.). A few respondents
recommended that all TCP developers
be certified, or have undergone the
Traffic Control Supervisor (TCS)
training. Some respondents suggested
the use of “pre-qualified” designers and
contractors for the development of
TCPs, to avoid the possibility of unsafe
or inadequate TCPs. The regulation
currently states that all persons
responsible for the development, design,
implementation, and inspection of
traffic control shall be adequately
trained.

When asked how TCPs should
address considerations that are required
by the Americans with Disabilities Act
(ADA) (Pub. L. 101-336, July 26, 1990,
104 Stat 327, as amended), several
respondents reasserted that TCPs should
include ADA considerations ' for urban
projects with pedestrian and other
urban issues. They recommended
several ways for including ADA
considerations in TCPs. Also, several

11The U.S. Access Board, the Federal agency
charged with developing accessibility guidelines for
buildings and facilities under the ADA and other
statutes, is currently completing work on proposed
guidelines for sidewalks, street crossings, and
related pedestrian facilities in the public right-of-
way that will include accessibility provisions for
work zones that are on or along pedestrian routes.
Draft proposed guidelines for public rights-of-way
accessibility were posted to the Board’s Web site at
www.access-board.gov in June 2002.

respondents indicated that TCPs should
address ADA considerations only when
ADA considerations are already being
met by the job-site (prior to deployment
of the work zone).

When asked if mobility and safety
audits should be required for work
zones, 28 percent of the respondents
who commented on specific questions
in the ANPRM said no; about 13 percent
did not respond; 3 percent of the
responses were unclear; while 55
percent of the respondents said yes.
About 95 percent of the respondents
who said no belonged to DOTs. Of the
respondents who said yes, 81 percent
belonged to DOTs, 3 percent were from
private agencies, 14 percent represented
trade associations, and 3 percent did not
indicate their agency affiliations. The
current regulation mentions the need for
training for personnel responsible for
traffic control inspection, but there are
no statements that require work zone
safety inspections or mobility/safety
audits. Several States have policies that
require work zone traffic control and
safety inspections to be performed by
their construction and safety inspectors.

ANPRM ““Managing for Mobility and
Safety In and Around Work Zones”
Section—FHWA Response and
Proposed Action

The responses to this section indicate
strong support for expanding TCPs to
address sustained traffic management,
operations and safety to help mitigate
the impacts of work zones. Sustained
transportation management and
operations strategies include
transportation systems management,
ITS, traveler information, incident
management, procedures for work zone
operations during emergencies, and
conduct of mobility audits. Additional
considerations include transportation
operational safety considerations such
as enforcement in work zones, speed
monitoring and management, and
conduct of safety audits.

The proposed amendments therefore
include provisions that facilitate the
consideration of transportation
management and operations
components that address sustained
management, operations and safety.
These amendments include provisions
for flexibility in decisionmaking on the
need for such strategies, and their scope
and level of detail, based upon
individual project requirements and
work zone impacts. As suggested by the
ANPRM comments, the proposed
changes would provide for flexibility as
to who develops the TCP and the
transportation management and
operations strategies, with ultimate
responsibility belonging to the State.

The issue of certification for TCP
developers and/or other personnel
responsible for design, development and
implementation of work zone safety and
mobility requirements was addressed by
proposing to include provisions in the
regulation that require training for State
personnel involved in work zone related
decision making, with provisions that
allow for flexibility in implementation
commensurate with the State’s needs.

Since security aspects of construction
related to critical infrastructure are best
addressed in other comprehensive
security planning efforts, the proposed
changes do not address this issue. With
regard to ADA considerations for work
zones, we propose language that refers
to the appropriate sections of the Code
of Federal Regulations (CFR) that
address Federal ADA compliance.

ANPRM “Public Outreach and
Communications” Section—Comments
Summary

To reduce the anxiety and frustration
of the public, it is important to sustain
effective communications and outreach
with the public regarding road
construction and maintenance activity,
and the potential impacts of these
activities. This also increases the
public’s awareness of such activities
and their impacts on their lives. The
lack of information is often cited as a
key cause of frustration for the traveling
public. Therefore, this section of the
ANPRM attempted to identify the key
issues that need to be considered from
a public outreach and information
perspective.

An overwhelming majority of the
respondents were supportive of
reaching out to the public and keeping
them informed about planned and
ongoing construction and maintenance
activities. When asked if projects with
substantial disruption should include a
public communications plan, 10 percent
of the respondents who commented on
specific questions in the ANPRM said
no; 9 percent did not respond, while 81
percent indicated yes. Of the
respondents who indicated yes, 81
percent were from DOTs, 2 percent
belonged to private agencies, 13 percent
represented trade associations, and 4
percent did not indicate their agency
affiliation. Several States have
recognized the need for communicating
with the public, both on an ongoing
basis, and for specific projects, and have
been using various communications
techniques and media sources for
getting the word out.
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ANPRM “Public Outreach and
Communications” Section—FHWA
Response and Proposed Action

There is strong support for public
outreach and communications with
regard to work zones, and several
transportation agencies are already
undertaking concerted efforts to better
inform the public about the safety and
mobility aspects and impacts of work
zones. The proposed changes to the
regulation therefore facilitate the
consideration of public information and
outreach strategies as part of the work
zone impacts mitigation mechanisms;
with flexibility for States in the choice
of the different strategies and their
scope and level of detail, based upon
individual project requirements and
work zone impacts.

ANPRM “Work Zone Performance
Monitoring and Reporting”—Comments
Summary

Evaluation is a necessary tool for
analyzing failures and identifying
successes in work zone operations.
Work zone performance monitoring and
reporting at a nationwide level has the
potential to increase the knowledge base
on work zones and help better plan,
design and implement road construction
and maintenance projects. The purpose
of this section in the ANPRM was to
identify the adequacy and
appropriateness of the current data
reporting, and the need for enhanced
and increased reporting of data on work
zones by States. The following data
issues were addressed: work zone
characteristics, work zone mobility
performance, and work zone safety
performance.

When asked if States should report
information on work zone
characteristics, about 46 percent of the
respondents who commented on
specific questions in the ANPRM said
no; 12 percent did not respond; 12
percent of the responses were unclear;
while 30 percent said yes. Of the
respondents that said no, 91 percent
belonged to DOTs. Of the respondents
that said yes, 70 percent belonged to
DQOTs.

When asked if States should report
information on work zone mobility
performance, 40 percent said no; 21
percent did not respond; 1 percent of
the responses were unclear; while 37
percent said yes. Of the respondents
who said no, 89 percent belonged to
DOTs. Of the respondents who said yes,
72 percent belonged to DOTs.

When asked if the current work zone
safety data collection methods and
efforts are adequate and appropriate, 36
percent said no; 28 percent did not

respond; 3 percent of the responses
were unclear; while 33 percent of the
respondents said yes. Of the
respondents who said no, 72 percent
belonged to DOTs. Of the respondents
who said yes, 95 percent belonged to
DOTs. Most of the respondents
indicated that the mobility measures
mentioned in the ANPRM were
appropriate, and that the currently used
safety measures are appropriate as well.
Several respondents indicated that
although reporting information on work
zone characteristics, mobility
performance and safety performance
would be useful, they cautioned against
requiring unwieldy data collection by
States that are already strapped for cash
and personnel. A fair number of
respondents also indicated the need for
more standardized crash reporting
policies and procedures.

ANPRM “Work Zone Performance
Monitoring and Reporting” Section—
FHWA Response and Proposed Action

While establishing the benefits of data
collection and reporting on the safety
and mobility performance of work
zones, the ANPRM comments are mixed
with respect to regulations that mandate
such data collection and reporting. The
current provisions in the regulation
require States to analyze crashes and
crash data to correct deficiencies on
individual projects and improve the
content of future TCPs. We propose to
retain this provision, with the option to
include other safety performance
measures (e.g., speed variance) as
appropriate. Since performance
monitoring serves as a basis for process
and content improvement in work zone
impacts mitigation, we propose to add
a new provision that encourages States
to analyze work zone mobility data.
There are no proposed requirements on
the type of analysis or the actual
mobility parameters that should be
analyzed.

General Discussion of the Proposal

Summary of ANPRM Resolution and
Areas Receiving Strong Support

The following is a summary of the
areas that are strongly supported by
respondents to the ANPRM:

 There is support for a National
policy on work zones that explicitly
addresses both safety and mobility. The
policy should be broad and address a
wide range of issues. The FHWA should
support the policy by providing
appropriate guidance to States. There
needs to be flexibility in the
implementation of regulations, thereby
enabling creativity and innovation in
work zone impacts mitigation.

» The policy should stratify work
zone regulations and allow flexibility to
States in applying the regulations
appropriately to individual projects,
based on the State’s program goals and
the work zone impacts of the project.

» Work zone considerations should
be mainstreamed and institutionalized
in State procedures.

» Comprehensive work zone impacts
mitigation plans should be developed.
These plans should consider the work
zone safety and mobility impacts of
projects early in project level planning,
and progress through the later stages of
project development. Alternative project
options including design, procurement
and construction strategies that
minimize these impacts should be
developed and evaluated. We get strong
validation that the costs borne by users
as a result of the impacts of work zones
could be a useful factor in
decisionmaking for evaluating
alternative project designs. Work zone
induced user-costs are derivatives of the
safety and mobility impacts of work
zones. Therefore, as part of considering
work zone safety and mobility in project
development, there needs to be an
analysis of the impacts of work zones,
which will then lead to development
and evaluation of alternative project
designs and mitigation strategies. States
should however have the flexibility to
scale their work zone impacts analysis
and evaluation of alternative project
options and mitigation strategies, based
on the severity of anticipated work zone
impacts due to individual projects.

* The scope of TCPs should be
expanded to address sustained traffic
management and operations
considerations. There needs to be
flexibility for States in enlisting
participation from law enforcement, the
public and contractors in developing
TCPs, but ultimate responsibility for the
project should lie within the State.

The FHWA believes that the
increasing pressures for work zone
safety and mobility, growth of
reconstruction, and the concern voiced
by road users require reconsideration of
how we plan, design and construct
roadway projects to focus on highway
and worker safety, as well as meet the
mobility needs of our customers.
Therefore, the purpose of the proposed
regulation is to:

* Reduce the safety and mobility
impacts of highway work zones on road
users, workers, businesses, and society,
and maximize the availability of the
roadway for efficient traffic movement
while ensuring worker safety and
efficient construction.

* Enhance the way construction
projects are currently conceived,
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planned, designed, and executed to
more fully consider work zone impacts
on road users, workers, and other
affected parties.

Summary of Proposed Changes

We propose changing the title of 23
CFR part 630 subpart J to “Work Zone
Safety and Mobility”’ to more accurately
represent the impacts of work zones on
the public. To this end, we propose to
update the “Purpose” and “Policy”
sections of the current regulation to
emphasize the consideration of both the
safety and mobility of work zones. We
also propose to amend and relocate
some of the language that is currently in
the “Background” section to the
“Purpose” section. The “Background”
section of the current regulation
contains a reference to the MUTCD, and
its purpose and applicability. We
propose to amend this reference to the
MUTCD and include it in a new section
entitled, “References”.

The current regulation indicates that
its purpose is to assure that adequate
consideration is given to all motorists,
pedestrians, and construction workers
on all Federal-aid construction projects.
We propose language in this section to
indicate that work zones have impacts
on bicyclists, and persons with
disabilities, in addition to motorists,
pedestrians and workers. We propose to
introduce the term ‘“‘road users,” which
encompasses motorists, pedestrians,
bicyclists, and persons with disabilities.
We also propose language to indicate
that work zones impact other parties in
addition to road users and workers. We
therefore propose to introduce the
phrase “other affected parties,” which
may include public facilities like parks,
recreational facilities, fire stations,
police stations, and hospitals, and
private parties such as businesses and
residences.

Further, in the “Purpose” section we
propose to provide a brief synopsis of
the safety and mobility impacts that
work zones have on road users, workers
and other affected parties. We also
propose to indicate that these safety and
mobility impacts of work zones are
exacerbated by growing congestion in
many locations, and that addressing
these issues requires considerations that
start early in project development and
continue through project completion.

The “Background” section of the
current regulation recognizes the
importance of traffic control for work
zone safety, and presents the MUTCD as
a guide that provides basic principles
and standards for the design and
application of traffic control devices.
We propose to amend this reference to
the MUTCD and include it in a new

section entitled, ‘“References”. We
propose to retain the current language
that refers to the MUTCD as a guide for
traffic control, but augment it with
language that recognizes that there are
considerations in addition to traffic
control that are required to
comprehensively address the safety and
mobility impacts of work zones.

We propose to add a new section
entitled, “Definitions/Explanation of
Terms” to explain the meaning and
implications of certain terms that are
key to understanding and interpretation
of the proposed provisions in the
regulation. The inclusion of this
proposed new section results in a
change in the section numbering
scheme.

We propose minor changes to the
current section on “Implementation” to
clearly indicate the responsibilities of
States and those of the FHWA Division
Administrators, and to convey that
States and their respective FHWA
Divisions are encouraged to work
together to ensure conformance with,
and implementation of the requirements
of this proposed regulation.

We propose reorganizing the
requirements that are currently under
the “Contents of the Agency’s
Procedures” into a new section entitled,
“State Transportation Department
Policy and Procedures.” The purpose of
this reorganization is to clearly
delineate policy level and project level
requirements. The major proposed
changes to the regulation are located in
this section. Most of the proposed
changes are developed around the
consideration and analysis of the work
zone safety and mobility impacts of
projects, and the development of
mitigation measures that are contained
within a Transportation Management
Plan (TMP) for projects.

The section on “State Transportation
Department Policy” consists of
proposed requirements that specify the
following: development of a “Work
Zone Safety and Mobility Policy’;
provision of work zone related
“Training” to personnel; conduct of
“Process Review and Evaluation’; and
collection and analysis of “Work Zone
Performance Data.”

The proposed requirement for the
development of a “Work Zone Safety
and Mobility Policy” is new. We
propose that States develop their own
“work zone safety and mobility
policies” that will support the
systematic consideration of work zone
impacts across all stages of project
development; and address the safety
and mobility needs of all road users,
workers, and other affected parties on
all Federal aid highway projects.

The proposed requirements on
“Training” are part of the current
regulation with proposed changes that
encourage documentation of the training
provided, and the provision of periodic
training updates to appropriate
personnel.

The ‘“Process Review and Evaluation”
requirements are in the current
regulation, and we propose to modify
the requirements to provide flexibility
to States with regard to the conduct of
the reviews, and the frequency and the
type of reviews. We also propose to
encourage States to address these
reviews in their respective stewardship
agreements with the FHWA Divisions.

We propose to remove the language
on work zone crash data collection and
analysis from the current “Process
Review and Evaluation” section, and
include it in a new paragraph entitled,
“Work Zone Performance Data.” In this
paragraph we propose changes that
encourage the collection and analysis of
work zone mobility performance data in
addition to crash data.

In the project level requirements we
propose a section that outlines
systematic ‘“‘Project Impact Analysis and
Management Procedures” to include the
following: conduct of “Work Zone
Impacts Analysis’; development of a
“Transportation Management Plan
(TMP)”’; development of provisions for
“Pay Items” for work zone traffic
control and management; and
assignment of “Responsible Persons’’ for
projects.

We propose a new section on Work
Zone Impacts Analysis. It proposes to
require an analysis of work zone
impacts for projects, and provides
flexibility to States in scaling the level
of detail of the analysis based on the
anticipated work zone impacts of
individual projects. It also proposes that
if States determine that a project is
anticipated to have minimal sustained
work zone impacts, they may exempt
the project from the impacts analysis.

The TMP would be a new
requirement and would include updated
requirements on the Traffic Control Plan
(TCP). We propose to delete the current
language on TCP requirements for two-
lane/two-way operations on highways
as they are available in the MUTCD. In
addition to the TCP, the TMP may
consist of a Transportation Operations
Plan (TOP), and a Public Information
and Outreach Plan (PIOP). The
proposed requirements indicate that
TMPs are required for all projects, but
the TCP is the only mandatory
component of TMPs. The need for the
other two components of the TMP,
namely the TOP and the PIOP, is
dependent upon the State’s policy
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requirements and the severity of work
zone impacts due to the project.

The “Pay Items” paragraph is an
existing requirement with proposed
changes that would allow both method
based and performance based
specifications for procurement. The
“Responsible Persons” paragraph is an
existing requirement with proposed
changes that would require a
responsible person for projects from the
contractor in addition to the responsible
person from the State.

By incorporating the proposed
changes in 23 CFR 630 part subpart J,
the FHWA intends to facilitate creative
thinking and innovation by the States to
mainstream work zone safety and
mobility considerations in their policies
and procedures, and in their normal
project development process at
appropriate levels. We believe that the
approach we have adopted in our
proposed changes will allow for
flexibility to States in the application of
the regulation according to their unique
circumstances and operating
environments, their program goals, and
the needs of individual projects. The
FHWA will continue to research best
practices for work zone safety and
mobility and share them with States.
This will enable practitioners to modify
best practices and incorporate creative
and innovative approaches that best suit
their needs.

Section-by-Section Discussion

Section 630.1002 Purpose

Section 630.1002(a). The current
regulation states that the purpose of this
subpart is to provide guidance and
establish procedures to assure that
adequate consideration is given to
motorists, pedestrians, and workers on
all Federal-aid construction projects. We
propose to restate that the purpose of
this subpart is to address the safety and
mobility needs of all road users
(motorists, pedestrians, bicyclists, and
persons with disabilities), workers, and
other affected parties on all Federal-aid
projects. These proposed changes are
intended to achieve the following:

» Convey the notion that adequate
consideration should be given to all
road users, rather than just motorists,
pedestrians and workers. Therefore we
propose to add the term ““all road
users,” which is inclusive of “motorists,
pedestrians, bicyclists, and persons with
disabilities.”

* Convey the notion that, in addition
to road users, work zones may have
safety and mobility impacts on other
parties that are affected by the highway
or street project. We therefore propose
to include the phrase “and other

affected parties,” after “workers.”
Affected parties may include: public
facilities like parks, recreational
facilities, fire stations, police stations,
and hospitals; and private parties such
as businesses and residences.

* Emphasize the importance of work
zone safety and mobility, by restating
the purpose statement to specifically
indicate that adequate consideration
should be given to the “safety and
mobility”” needs of road users
(motorists, pedestrians, bicyclists, and
persons with disabilities), workers, and
other affected parties.

Section 630.1002(b). In this
paragraph, we propose to indicate that
work zones cause safety and mobility
impacts on road users, workers, and
affected properties. We propose to
highlight one of the key issues that we
face today and in the future by stating
that work zone impacts are exacerbated
by growing congestion in many
locations. We therefore, propose to
assert that addressing the safety and
mobility issues of work zones requires
considerations that go beyond the
installation of appropriate traffic control
devices, and that these considerations
should start early in project
development and continue through
project completion.

Section 630.1004 References

We propose to include a new section
entitled, “References” which contains
amended language from the
“Background” section of the current
regulation.

The “Background” section of the
current regulation recognizes the
importance of traffic control for work
zone safety, and presents the MUTCD as
a guide that provides basic principles
and standards for the design,
application, installation, and
maintenance of various types of traffic
control devices during highway
construction projects, maintenance
operations, and utility work. Further, it
discusses the limitations of the MUTCD,
the efforts taken by transportation
agencies in developing guidelines for
work zone traffic control, and the need
for greater uniformity in work zone
traffic control and more attention to
proper implementation of the MUTCD.

We propose to amend this reference to
the MUTCD and include it in a new
section entitled, ‘“References”. We
propose to retain the current language
that refers to the MUTCD as a guide for
traffic control, but augment it with
language that recognizes that there are
considerations in addition to traffic
control that are required to
comprehensively address the safety and
mobility impacts of work zones.

We propose to retain the sentence that
describes the content and implications
of the MUTCD with regards to provision
of guidelines and standards for traffic
control. We identify that the MUTCD
does not address the other actions that
should be taken to help
comprehensively mitigate the safety and
mobility impacts of work zones. We
recognize the efforts taken by
transportation agencies to mitigate the
safety and mobility impacts of work
zones, but note that a more coordinated
and comprehensive effort is required to
bring about greater consideration of
such work zone safety and mobility
impacts.

Section 630.1006 Definitions and
Explanation of Terms

This section is a new section which
proposes to include definitions for the
terms, “Work Zone,” “Work Zone
Impacts,” “Transportation Management
Plan (TMP),” “Traffic Control Plan
(TCP),” “Transportation Operations
Plan (TOP)”, and “Public Information
and Outreach Plan (PIOP).” We propose
to add these definitions because they are
considered relevant to the proposed
changes, and would have direct
implications on the application of the
regulation by States.

Section 630.1008 Policy

We propose to change the section
number for the “Policy” section from
§630.1006 to §630.1008. This section
states FHWA'’s policy on work zone
safety and mobility for all Federal-aid
highway projects. We propose to
include elements that would address the
“mobility” needs in addition to those
that would address the safety needs of
all road users, workers, and other
affected parties. We propose to amend
the last sentence of the paragraph to
indicate that States are encouraged to
implement these procedures for non-
Federal-aid projects, maintenance and
utility operations as well.

Section 630.1010 Implementation

We propose to change the section
number for the “Implementation”
section from §630.1008 to § 630.1010.
The proposed content of this section is
very similar to that of the current
regulation. This section outlines the role
of the FHWA Division Office, and that
of the State in implementing the
provisions in the regulation. We
propose to modify the first sentence of
this section to convey that in addition
to reviewing the State’s implementation
of its procedures, the FHWA shall also
be responsible for reviewing the
“conformance” of the State’s procedures
with this regulation. We also propose to
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append the same sentence with
language to convey that the
implementation of the regulations is a
collaborative process between the State
and the FHWA Division Office, by
adding the words, ““as agreed upon by
the FHWA and the State.” This conveys
that the State and the FHWA Division
Office may work together to develop
appropriate procedures and determine
the most suitable intervals for the
FHWA Division Administrator to review
the State’s implementation of its
procedures. We do not propose any
modifications to the second sentence in
this section. We propose to modify the
last sentence in this section of the
current regulation by deleting the word
“major” in “or revisions” so as to
eliminate ambiguity in interpretation.

Section 630.1012 State Transportation
Department Policy and Procedures

We propose to reorganize the section
entitled “Contents of the agency
procedures,” under a new title, ““State
Transportation Department Policy and
Procedures.” The purpose of this
reorganization is to clearly delineate
policy level and project level
requirements for States. We propose to
change the section number for this
section from §630.1010 to §630.1012.
Our proposed changes to this section are
explained in the following paragraphs.

This section consists of two main
requirements, which are: § 630.1012(a)
State Transportation Department Policy,
and § 630.1012(b) Project Impact
Analysis and Management Procedures.

In §630.1012(a) “State Transportation
Department Policy” we propose policy
level requirements for States to support
the consideration of work zone safety
and mobility impacts in the project
development process.

In § 630.1012(a) we propose to add
the requirement for a “Work Zone
Safety and Mobility Policy.” This would
be a new requirement, where we
propose that States shall develop their
own “work zone safety and mobility
policies” that will support the
systematic consideration of work zone
impacts across all stages of project
development; and address the safety
and mobility needs of all road users,
workers, and other affected parties on
all Federal-aid highway projects. All
stages of project development include
early project level planning through
project design, traffic control and
operations planning. Such policies
would facilitate easier and more
streamlined decision making during
project development by providing a
standardized approach, and by serving
as an implementation guide to
practitioners who are involved in

planning, designing, and implementing
road projects.

In §630.1012(a)(1)(i) we propose to
make these policies scaleable according
to each State’s unique requirements, and
that the State may apply its policy to
different projects based on the severity
of work zone impacts of the project.

In §630.1012(a)(1)(ii) we propose to
recommend that the State involve
personnel from different departments
and representing the different project
development stages in the development
of the policy. The proposed language is
general and would allow flexibility in
the role and makeup of the team. Such
a team may be responsible for the
analysis and evaluation of the safety and
mobility issues related to work zones,
and the development, improvement,
and institutionalization of the resultant
project options as well as the work zone
design and impact mitigation strategies
for different types of projects. Such a
multidisciplinary team may serve as a
standing committee of experts on work
zones, and may help make informed
decisions during the appropriate stages
of project development on how best to
design and build projects, and mitigate
the impacts of work zones. The State
may include other stakeholders (i.e.,
other transportation agencies, police,
fire, emergency medical services, and
regional transportation management
centers), and industry representatives
(i.e., engineers, contractors) in
developing these policies.

The content of the policy would be
determined by the State. The following
are examples of topics that may be
addressed in these State policies:

* Project Classification. A project
classification system would be a process
to classify road projects into different
types, based on the severity of work
zone impacts. This classification
process would allow the State to apply
appropriate policies and practices for
the design, implementation, and
management of work zones and their
impacts, that are best suited to specific
project types. The different parameters
that affect work zone impacts of projects
include, but are not limited to: Road
classification; area type (urban,
suburban, rural); traffic demand and
travel characteristics (lanes affected,
Average Daily Traffic, expected capacity
reduction, Level of Service); type of
work; complexity of work being
performed (duration, length, intensity);
level of traffic interference with
construction activity; and potential
impacts on local network and
businesses. Project classification
systems may range from a simple
scheme to classify projects into high
impact and low impact, to a multi-

dimensional matrix of projects that
helps decisionmaking on appropriate
work zones treatments for different
types of projects. At this time, there are
no recommended tiers of projects, and
States may develop their own
classification system that best suits their
needs. It is noteworthy that a simple
and straightforward classification
system would ensure that it is practical
and is also easy to adopt and apply.

e Work Zone Performance Standards.
Performance standards would establish
the safety and mobility performance
requirements for work zones for
different types of projects, and thereby
drive appropriate planning, design and
operational strategies that help achieve
the set requirements. An example of a
performance standard for work zones
would be the establishment of a traffic
management policy that outlines
performance standards for different
types of projects. Such a traffic
management policy may also outline
methods that prescribe limits on lane
closures, thresholds on delays and
queues due to work zones, and
restrictions on work hours so as to
achieve the mobility performance
standards for different types of projects.
The traffic management policy may also
include safety performance standards
that outline requirements for crash
reduction.

For example, the Ohio Department of
Transportation (ODOT) has developed
and adopted a policy that sets
limitations on the number of lanes that
may be closed for construction activities
on freeways and ‘““freeway look-alikes”
(other highways that are similar to
freeways). Such performance standards
for decisionmaking during the early
project planning and preliminary design
stages would provide designers and
traffic control and operations planners
an understanding of the limitations that
they are working under, thereby
resulting in more comprehensive and
complete designs and traffic control and
operations plans, which may not require
extensive changes during the final
stages of design, or during the actual
construction phase.

» Development of Recommendations
on Project Options, and Work Zone
Design and Impacts Mitigation
Alternatives that Suit Different Project
Types. After the establishment of a
project classification system and
appropriate performance standards, the
State may then develop
recommendations on alternative project
planning and design solutions and
strategies that best minimize the work
zone impacts for different project types.
The availability of Statewide policies
and procedures on the most suitable
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project options and work zone design
and impacts mitigation strategies for the
different types of projects would
streamline decisionmaking, and
ultimately make project delivery more
efficient and effective, and work zones
less disruptive. Examples of alternative
project options and design strategies
would include recommendations on
work zone strategies (e.g., night work,
full-closure); design strategies (e.g.,
traffic control, choice of materials, use
of positive separation); contracting
strategies (e.g., low bid, design-build,
A+B bidding, incentive/disincentive
contracting); and mitigation strategies
(e.g., use of intelligent transportation
systems, traveler information, real-time
work zone monitoring, management and
enforcement).

Section 630.1012(a)(2) “Training.”
The proposed requirements in the
“Training” section are part of the
current regulation in § 630.1010(d). We
propose to modify the current language
in this section by adding the words
“work zone related transportation
management and” after the word
inspection. This would indicate that
training related to work zones is not
limited to just subjects that address
traffic control for work zones. The
proposed language reads as follows:
“All persons responsible for the
development, design, implementation,
operation, and inspection of work zone
related transportation management and
traffic control shall be adequately
trained.” We propose to add another
sentence that encourages documentation
of the successful training received by
the appropriate personnel, and the
provision of periodic training updates
that reflect changing industry practices.
The proposed amendment would
encourage States to keep records of
training provided to personnel, and also
to periodically provide training updates
that are reflective of changing industry
practices. The State may choose the
most appropriate intervals for providing
training updates.

Section 630.1012(a)(3) “Process
Review and Evaluation.” The current
requirements on “Process Review and
Evaluation” are stated in § 630.1010(e)
and we propose to relocate the current
language to §630.1012(a)(3). We
propose to add language that would
provide flexibility to States on the
frequency and the type of reviews. The
current regulation requires States to
annually review randomly selected
projects throughout their jurisdiction for
the purpose of assessing the
effectiveness of their procedures. We
propose to lessen the burden on States
by changing the word “shall” to “is
encouraged”, and by changing the

requirement for “‘annual” reviews to
“periodic” reviews. With increasing
construction activity, and demand for
time and resources of State personnel,
the requirement to conduct such
reviews on an annual basis may
overburden States, resulting in
perfunctory reviews for the sake of
meeting a regulatory requirement. We
believe that it is in the States’ best
interest to conduct reviews of processes
and projects at appropriate intervals, so
that they can continually improve their
processes with regards to work zones
and meet the needs of their customers
better.

Further, we also propose to remove
the requirement for the review and
approval of the State’s review results by
the FHWA Division Administrator. We
believe that the process reviews and
improvements would be better achieved
by a cooperative agreement and
understanding between the State and
the FHWA Division, which may be
addressed in the stewardship
agreement. We also propose to
encourage States to include an FHWA
representative in the process reviews.
An overarching proposal would be to
include both ““safety and mobility”
considerations in the reviews.

Section 630.1012(a)(4) “Work Zone
Performance Data.” The current
regulation consists of requirements on
analysis of construction zone accidents
and accident data. These requirements
are currently presented under the
‘“Process Review and Evaluation,”
§630.1010(e)(2). We propose to relocate
the language on work zone crash data
collection and analysis from the current
“Process Review and Evaluation”
section and include it under the title,
“Work Zone Performance Data.” In
§630.1012(a)(4)(i) we propose to retain
the crash and crash data analysis
requirements, but change “construction
zone accidents and accident data” to
““crashes and crash data.” We also
propose that States may include other
safety performance measures in the
analysis. This would be to reflect the
trend of increasingly deploying ITS and
other automated systems for work zones
that indirectly help collect better safety
performance data on work zones. Such
safety performance measures would
include data on speed variance and
video data on work zone traffic flow that
may help identify potential safety
improvements.

In §630.1012(a)(4)(ii) we propose to
add language that would encourage
States to collect and analyze work zone
mobility performance data to
continually improve work zone
practices and policies. Examples of
mobility performance data would

include delay, travel time, traffic
volumes, speed, and queue lengths. The
purpose of these proposed changes is to
bring to the attention of States that both
safety and mobility performance
measurement and analysis is an
essential part of ensuring that we
develop and adopt the most effective
and efficient practices for improving
work zone safety and mobility, thereby
delivering on the expectations of our
customers.

In §630.1012(b) “Project Impact
Analysis and Management Procedures”
we propose to require project level
procedures that would analyze the work
zone impacts of alternative project
options and design strategies, and
would develop mitigation measures that
help manage the work zone impacts.
The proposed requirements are: ‘“Work
Zone Impacts Analysis”,
“Transportation Management Plan
(TMP)”, “Pay Items”, and “Responsible
Persons.”

Section 630.1012(b)(1) “Work Zone
Impacts Analysis.” This would be a new
requirement that would require States to
analyze the work zone safety and
mobility impacts of alternative project
options and work zone design strategies,
and develop appropriate measures to
mitigate the work zone impacts. The
purpose of this impacts analysis would
be to understand the type, severity and
the extent of the work zone impacts
associated with the different project
alternatives, and to incorporate
appropriate mitigation measures and
strategies in project design, traffic
control, transportation management and
operations, and construction. We
propose to provide flexibility to States
in the performance of these impacts
analyses by indicating that the scope
and level of detail of the analysis would
vary based on the States’ policies and
their understanding of the anticipated
severity of work zone impacts due to the
project. For projects with minimal
sustained work zone impacts, the State
would be exempt from performing a
detailed project specific impacts
analysis.

States would be encouraged to start
the impacts analysis early in project
development, and depending on the
anticipated severity of work zone
impacts due to the project, continue the
analysis through project design, and
traffic control and operations planning.
This means that States would be
encouraged to adopt a gradual
systematic process for the impacts
analysis by initially identifying the
anticipated work zone impacts of the
project during early project level
planning, and based on this
identification determine whether a more
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detailed impacts analysis is required
during the subsequent stages of project
development. As proposed, States
would be required to document the
results of the work zone impacts
analysis, the project options, the work
zone design strategies, and mitigation
measures identified during the process.

In §630.1012(b)(1)(i) we propose to
encourage States to establish a team that
would include representatives of the
project development stages to discuss,
evaluate and document work zone
issues, and take responsibility for the
development of the project design and
work zone mitigation strategies. The
size and constitution of the
multidisciplinary team and the level of
involvement required may vary
according to the anticipated work zone
impacts. As proposed, we suggest that
non-State personnel and affected parties
may also be included in this team as
appropriate. Such non-State personnel
and affected parties may include other
transportation agencies, such as
counties, cities, local municipalities,
Metropolitan Planning Organizations
(MPOs), transit providers, police and
other emergency response agencies, and
representatives of affected businesses
and residences.

In §630.1012(b)(1)(ii) we propose
language that states that the impacts
analysis would be a systematic process
that may require the use of appropriate
analytical tools, depending on the
degree of detail required for the
analysis. Such tools would include
transportation modeling and/or
simulation software. We also propose
that the impacts analysis consist of three
main activities that are explained as
follows:

In §630.1012(b)(1)(ii)(A) we propose
to include a requirement for States to
understand the project, traffic and travel
characteristics, and identify the work
zone impacts of the project (including
impacts of multiple projects at the
corridor and network levels, as
appropriate).

States may begin by fully
understanding the project, traffic and
travel characteristics and needs early on
in project planning. Based on this
understanding the work zone impacts
and the parties affected by the work
zone can be better identified. States may
then develop an overall project design
and impacts mitigation strategy. Based
on the level of understanding gained
from the early analysis, States may
decide upon the level of detail that is
required for analyzing the work zone
impacts of alternative project options
and design strategies, and developing
the most appropriate mitigation

measures. Project, travel, and traffic
characteristics may include:

* Traffic demand and volumes,
seasonal and temporal variations in
demand (hourly, daily, weekly),
occurrence of special events,
percentages of different vehicular
volumes (cars, trucks, buses), type of
travel (commuter or tourist), freight
corridor, transit corridor, business
issues, and other such similar
characteristics; and

* State policy requirements on
impacts analysis and mitigation
requirements for the specific project
type and/or regional requirements on
work zone impacts mitigation and
management.

The work zone impacts of the project
may include consideration of the
following;:

 Impacts of the project at both the
corridor and network levels to include
parallel corridors, alternate routes, the
transportation network, and other
modes of transportation, impacts of
other work zones in the vicinity of the
project, either at the corridor level or the
network level;

» Impacts on nearby transportation
infrastructure, such as, key intersections
and interchanges, railroad crossings,
public transit junctions, and other
junctions in the transportation network;

+ Impacts on evacuation routes in the
vicinity of critical transportation or
other infrastructure;

* Impacts on affected public
properties, including parks, recreational
facilities, fire stations, police stations,
and hospitals; and

» Impacts of the project on affected
private properties, including businesses
and residences.

In §630.1012(b)(1)(ii)(B) we propose
to add language that discusses the
development and evaluation of
alternative project options including
design, procurement, and construction
strategies that minimize the work zone
impacts of the project.

This activity would constitute the
development of alternative project
options and the evaluation of the
respective work zone impacts, so as to
mitigate and manage the impacts to the
best extent possible. The number of
alternative project options and design
strategies and the level of detail of the
analysis of the work zone impacts
would depend on the State’s
understanding of the individual project
needs and the anticipated severity of
work zone impacts due to the project.
Examples of alternative project options
would include design, procurement,
and construction strategies such as:

» Temporal alternatives for work
performance such as season, month, day

of week (weekend vs. weekday), and
time of day (night time vs. day, off-peak
vs. peak);

» Alternative lane closure strategies
such as full-closure, partial closure,
cross-overs, multiple lane closure,
single lane closure; and impact of
alternative traffic management strategies
on lane-closure decisions;

» Alternative design solutions that
address the durability and economy of
maintenance of the roadway;

» Alternative design solutions and
strategies that impact decision making
on Right of Way (ROW) acquisition;

» Alternative construction staging
plans, and construction techniques and
methodologies (e.g., accelerated
construction techniques) that may have
varying types and severity of work zone
impacts; and

» Alternative contracting
methodologies such as low-bid, design-
build, A+B bidding, and incentive/
disincentive contracting.

In §630.1012(b)(1)(ii)(C) we propose
to add language that would address the
development of transportation
management recommendations that
mitigate the work zone impacts of the
project for the chosen project option,
including traffic control, transportation
operations and safety, and public
information and outreach strategies.

As a final activity in the impacts
analysis, this process would develop
appropriate transportation management
recommendations that would mitigate
the work zone impacts of the project.
Such transportation management
recommendations would include traffic
control requirements, transportation
operations and safety requirements, and
public information and outreach
requirements. These requirements
would be grouped and documented in
the TMP, which is explained in the
following paragraphs.

Traffic control requirements would
include recommendations on strategies
to safely and efficiently handle traffic
flow through the actual work zone itself.
Examples of traffic control requirements
would include recommendations on
lane closure widths, work zone and
work area configuration, tapers, and the
choice and positioning of traffic control
and safety devices.

Examples of transportation operations
recommendations would include the
following:

¢ The deployment of Intelligent
Transportation Systems (ITS)
technologies for work zone traffic
monitoring and management;

* Provision of real-time traveler
information to the public, including
information provision on Web sites;
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» Application of transportation
systems management (TSM) and
corridor management strategies,
including mitigation treatments for
alternate routes (for e.g., traffic signal
timing adjustment on affected
corridors), and alternate modes (for e.g.,
public transit subsidies, incentives and
special programs);

* Coordination of transportation
management with existing regional
Transportation Management Centers
(TMGs);

» Conduct of mobility and safety
reviews and audits;

* Speed enforcement and
management in work zones using either
police officers or through automated
techniques;

* Incident management plans for
work zones; and

» Policies on work zone traffic
management during emergency
situations, for e.g., hurricane
evacuations or other natural disasters.

Examples of public information and
outreach recommendations may include
the following communications
requirements:

 Provision of project and work zone
information prior to the commencement
of the work in order to make the public
aware of the expected work zone
impacts and the State’s actions to
mitigate the impacts;

» Provision of recommendations to
the public on commuter alternatives,
such as information on alternate routes
and alternate modes;

» Provision of information on
changing conditions on the project
during the course of its implementation
(for e.g., changes in lane closure
scenarios, construction staging,
construction times, alternate routing);
and

* Obtaining public input into the
development of appropriate work zone
impacts mitigation strategies during the
planning and design phases of the
project; the refinement of work zone
traffic management and mitigation
strategies during the course of the
project implementation; and public
feedback on performance of the work
zone and project after the completion of
the project.

Examples of public information and
outreach sources that the State may
consider for the public information and
outreach plan would include the
following:

* Dissemination of information
through brochures, pamphlets and
media sources including newspapers,
television and radio channels, and Web
sites;

» Public meetings and hearings;

+ Coordination and cooperation with
affected public and private parties;

 Establishment of telephone
hotlines; and

» Focus groups, surveys, and market
research for obtaining input and
feedback from the public.

In §630.1012(b)(2) we propose to
establish the requirement for a
Transportation Management Plan
(TMP). The TMP would be a new
requirement with the current
requirements on the Traffic Control Plan
(TCP) updated and rolled into it. The
TMP would document the work zone
mitigation and management strategies
recommended by the work zone impacts
analysis.

In §630.1012(b)(2) we propose
language to indicate that a TMP would
document the mitigation strategies
identified during the work zone impacts
analysis. We propose that a TMP would
have three coordinated components,
namely the Traffic Control Plan (TCP),
the Transportation Operations Plan
(TOP), and the Public Information and
Outreach Plan (PIOP). We propose to
indicate that the content and degree of
detail of the TMP will vary according to
the severity of work zone impacts due
to the project. We propose to require
that States shall develop TMPs for
projects based on their policy
requirements and the severity of work
zone impacts due to the project. We
then propose to outline the
requirements for the individual TMP
components in § 630.1012(b)(2)(i)—
“TCP,” §630.1012(b)(2)(ii))—"“TOP,”
and § 630.1012(b)(2)(iii)— ‘PIOP.” The
proposed content for these sections are
explained in the following paragraphs.

In §630.1012(b)(2)(i) we outline the
proposed requirements for a Traffic
Control Plan (TCP). As proposed, the
TMP would include a TCP or provisions
that would allow contractors to develop
a State approved TCP prior to the start
of work. This means that TCPs would be
developed for all projects. It also means
that States may involve contractors in
the development of TCPs based on their
understanding of the construction
staging and strategies.

We propose to retain the current
language on the definition of TCPs, and
include the consideration of mobility by
stating that it is a plan for safely and
efficiently handling traffic through a
specific highway or street work zone or
project. We propose that TCPs may
range in scope from a very detailed TCP
designed solely for a specific project, a
section of the MUTCD, or reference to
approved standard plans or State
transportation department manual. We
also propose that for projects that have
minimal work zone impacts, the TCP

would be the only component of the
TMP.

The scope of the TCP would be
determined by the anticipated
construction staging and scheduling,
and the traffic safety and control
requirements identified in the work
zone impacts analysis. The plans,
specifications, and estimates (P.S. & E.s)
would include either a State-prepared
TCP; or provisions for contractors to
develop a TCP, approved by the State,
prior to start of the work. We also
propose to retain the current language
that the TCP shall be consistent with the
provisions of the MUTCD.

We propose to delete the current
language in the regulation that
addresses TCP requirements for the
work zone operations of two-lane, two-
way highways as that language is
available in the MUTCD. The reason
why we propose to include the TCP as
a component of the TMP is to present
the need for a synergistic, coordinated
approach to developing and
implementing traffic control and
transportation management strategies.

In §630.1012(b)(2)(ii) we outline the
requirements for a Transportation
Operations Plan (TOP). We propose to
include the development of a TOP as
part of the TMP for projects. We propose
that States would include a TOP in the
TMP if recommended by the results of
the work zone impacts analysis. A TOP
would include considerations that
address the safety and mobility of the
transportation system by adopting
strategies for the sustained operations
and management of the work zone
impact area. Such strategies would
include transportation systems
management; corridor management; and
traffic management operations and
safety (i.e., ITS based traffic control and
traveler information, speed management
and enforcement, incident and
emergency management, safety reviews
and audits). We propose to recommend
that States coordinate the TOP with
stakeholders (i.e., other transportation
agencies, police, fire, emergency
medical services, and regional
transportation management centers).

We propose to indicate that the scope
of the TOP would be determined by the
transportation operations and safety
requirements identified in the work
zone impacts analysis. We propose that
the TOP may be included in the P.S. &
E.s. This would provide the State
flexibility to contract the TOP as part of
the overall contract for the project, or
hire a separate contractor for
implementing the TOP. We also propose
that provisions may be made in the
P.S.&E.s for contractors to develop a
TOP, approved by the State, prior to the
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start of work. This would provide the
State an opportunity to involve the
contractor in the development of the
TOP.

In §630.1012(b)(2)(iii) we outline the
requirements for a Public Information
and Outreach Plan (PIOP). We propose
to include the development of PIOPs as
part of the TMP for projects. We propose
that States would include a PIOP in the
TMP, if recommended by the results of
the work zone impacts analysis. A PIOP
would consist of project level
communications that would ensure that
affected road users, the general public,
residences and businesses, and the
appropriate public entities are informed
about the project, the expected work
zone impacts, and the changing
conditions of the project. Through the
PIOP we propose to encourage States to
provide adequate (i.e., frequent, current,
and near-real-time where appropriate)
information for the affected parties to
make informed travel decisions that
help alleviate the work zone impacts of
the project.

We propose to identify that the scope
of the PIOP would be determined by the
public information and outreach
requirements identified in the work
zone impacts analysis. We propose that
the State may choose to include the
PIOP in the P.S.&E.s. This would
provide the State the flexibility to
contract the PIOP as part of the overall
contract for the project, or hire a
separate contractor for implementing
the PIOP. We also propose that
alternatively, States may choose to
include provisions in the P.S.&E.s for
contractors to develop a PIOP, approved
by the State, prior to the start of work.
This would provide the State an
opportunity to involve the contractor in
the development of the PIOP.

In §630.1012(b)(3) we propose to
amend the requirements for “Pay
Items.” This is an existing requirement,
with proposed changes that would
allow both method based and
performance based specifications for
procurement, and emphasize the need
for unit pay items in the case of method
based procurement for TCPs. It also
proposes to allow the State flexibility in
including the other TMP components in
the P.S.&E. package.

In §630.1012(b)(4) we propose to
amend the requirements for
“Responsible Persons.” This is an
existing requirement, with proposed
changes that would require a
responsible person at the project level
from the contractor, in addition to the
responsible person from the State.

Compliance Date

We propose that the compliance date
be 3 years after the effective date of the
final rule. This would allow States time
to implement the proposed
requirements.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination using the docket number
appearing at the top of this document in
the docket room at the above address.
We will file comments received after the
comment closing date in the docket and
will consider later comments to the
extent practicable. We may, however,
issue a final rule at any time after the
close of the comment period. In
addition to late comments, we will also
continue to file, in the docket, relevant
information becoming available after the
comment closing date, and interested
persons should continue to examine the
docket for new material.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that the
proposed rule would not be a significant
regulatory action within the meaning of
Executive Order 12866 and would not
be significant within the meaning of
Department of Transportation regulatory
policies and procedures. It is
anticipated that the economic impact of
this action would be minimal.

These proposed changes are not
anticipated to adversely affect, in a
material way, any sector of the
economy. In addition, these changes are
not likely to interfere with any action
taken or planned by another agency or
to materially alter the budgetary impact
of any entitlements, grants, user fees, or
loan programs.

Based upon the information received
in response to this NPRM, the FHWA
intends to carefully consider the costs
and benefits associated with this
rulemaking. Accordingly, comments,
information, and data are solicited on
the economic impact of the changes
described in this document or any
alternative proposal submitted.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), we have evaluated the effects
of this rule on small entities. This rule
applies to State departments of
transportation in the execution of their
highway program with respect to work
zones. The implementation of the
proposed provisions in this rule will

therefore not affect the economic
viability or sustenance of small entities.
Accordingly, the FHWA certifies that
the proposed action will not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of
1995

This proposed action does not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, March 22, 1995, 109
Stat. 48). The actions proposed in this
NPRM would not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (2 U.S.C. 1532). Further,
in compliance with the Unfunded
Mandates Reform Act of 1995, the
FHWA will evaluate any regulatory
action that might be proposed in
subsequent stages of the proceeding to
assess the affects on State, local, and
tribal governments and the private
sector.

Executive Order 13132 (Federalism)

This proposed action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 13132, dated August 4,
1999, and it has been determined that
this proposed action does not have a
substantial direct effect or sufficient
federalism implications on States that
would limit the policymaking discretion
of the States. Nothing in this document
directly preempts any State law or
regulation or affects the States’ ability to
discharge traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act of 1995

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations.

The FHWA has determined that this
proposed rule contains a requirement
for data and information to be collected
and maintained in the support of
design, construction, and operational
decisions that affect the safety and
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mobility of the traveling public related
to highway and roadway work zones. In
order to streamline the process, the
FHWA intends to request that the OMB
approve a single information collection
clearance for all of the data in the
proposed regulation.

The FHWA estimates that a total of
83,200 burden hours per year would be
imposed on non-Federal entities to
provide the required information for the
proposed regulation requirements.
Respondents to this information
collection include State Transportation
Departments from all 50 States, Puerto
Rico, and the District of Columbia. The
estimates here only include burdens on
the respondents to provide information
that is not usually and customarily
collected.

The FHWA is required to submit this
proposed collection of information to
OMB for review and approval, and
accordingly, seeks public comments.
Comments regarding any aspect of these
information collection requirement,
including, but not limited to: (1)
Whether the collection of information is
necessary for the performance of the
functions of the FHWA, including
whether the information has practical
utility; (2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility and clarity of the collected
information; and (4) ways to minimize
the collection burden without reducing
the quality of the information collected.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this
proposed action under Executive Order
13175, dated November 6, 2000, and
believes that this proposed action will
not have substantial direct effects on
one or more Indian tribes; will not
impose substantial direct compliance
costs on Indian tribal governments; and
will not preempt tribal law. This
rulemaking primarily applies to
urbanized metropolitan areas and
National Highway System (NHS)
roadways that are under the jurisdiction
of State transportation departments. The
purpose of this proposed action is to
mitigate the safety and mobility impacts
of highway construction and
maintenance projects on the
transportation system, and would not
impose any direct compliance
requirements on Indian tribal
governments and will not have any
economic or other impacts on the
viability of Indian tribes. Therefore, a
tribal summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

The FHWA has analyzed this
proposed action under Executive Order
13211, Actions Concerning Regulations
that Significantly Affect Energy Supply,
Distribution or Use. We have
determined that this proposed action
will not be a significant energy action
under that order because any action
contemplated will not be a significant
regulatory action under Executive Order
12866 and will not be likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Further,
we believe that the implementation of
the proposed provisions by State
departments of transportation would
reduce the amount of congested travel
on our highways, thereby reducing the
fuel consumption associated with
congested travel. Therefore, the FHWA
certifies that a Statement of Energy
Effects under Executive Order 13211 is
not required.

National Environmental Policy Act

The FHWA has analyzed this
proposed action for the purposes of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4347 et seq.) and
has determined that this proposed
action will not have any effect on the
quality of the environment. Further, we
believe that the implementation of the
proposed provisions by State
departments of transportation would
reduce the amount of congested travel
on our highways. This reduction in
congested travel would reduce
automobile emissions that are induced
by congested travel, thereby
contributing to a cleaner environment.

Executive Order 12630 (Taking of
Private Property)

The FHWA has analyzed this
proposed rule under Executive Order
12630, Governmental Actions and
Interface with Constitutionally
Protected Property Rights. The FHWA
does not anticipate that this proposed
action would affect a taking of private
property or otherwise have taking
implications under Executive Order
12630.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

The FHWA has analyzed this
proposed action under Executive Order

13045, Protection of Children from
Environmental Health Risks and Safety
Risks. The FHWA certifies that this
proposed action will not cause an
environmental risk to health or safety
that may disproportionately affect
children.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 630

Government contracts, Grant
programs—transportation, Highway
safety, Highways and roads, Project
agreement, Traffic regulations.

Issued on April 29, 2003.
Mary E. Peters,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA proposes to revise title 23, Code
of Federal Regulations, part 630, subpart
] as set forth below:

PART 630—PRECONSTRUCTION
PROCEDURES

1. The authority citation continues to
read as follows:

Authority: 23 U.S.C. 106, 109, 115, 315,
320, and 402(a); 23 CFR 1.32; and 49 CFR
1.48(b).

2. Revise subpart J of part 630 to read
as follows:

Subpart J—Work Zone Safety and
Mobility

Sec.

630.1002

630.1004

630.1006
terms.

630.1008

630.1010 Implementation.

630.1012 State transportation department
policy and procedures.

630.1014 Compliance date.

§630.1002 Purpose.

(a) This subpart provides guidance
and establishes procedures to assure
that adequate consideration is given to
the safety and mobility of all road users
(motorists, pedestrians, bicyclists, and
persons with disabilities 1), workers,

Purpose.
References.
Definitions and explanation of

Policy.

1The Americans with Disabilities Act (Pub. L.
101-336, 104 Stat. 327 (1990)) requires that people
with disabilities not be discriminated against and
provided the same opportunities as non-disabled

Continued
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and other affected parties on all Federal-
aid projects.

(b) Work zones impact the safety and
mobility of road users, workers,
businesses, and other affected parties.
These safety and mobility impacts are
exacerbated by growing congestion in
many locations. Addressing these issues
requires considerations that start early
in project development and continue
through project completion. These
considerations go beyond the
installation of appropriate traffic control
devices.

§630.1004 References.

Part 6 of the Manual On Uniform
Traffic Control Devices (MUTCD) 2 sets
forth basic principles and prescribes
standards for the design, application,
installation, and maintenance of the
various types of traffic control devices
for highway and street construction,
maintenance operation, and utility
work. However, the MUTCD does not
address the other actions that should be
taken to help mitigate the safety and
mobility impacts of work zones.
Although agencies responsible for road
projects have taken some steps to
consider work zone safety and mobility
impacts in project development, a
coordinated and comprehensive effort is
required to bring about greater
consideration of such work zone safety
and mobility impacts.

§630.1006 Definitions and explanation of
terms.

As used in this subpart:

Public Information and Outreach Plan
(PIOP) means project level
communications that ensure that
affected road users, the general public,
residences and businesses, and the
appropriate public entities are informed
about the project, the expected work
zone impacts, and the changing
conditions on the project.

people. This applies to issues of access in work
zones (Title II & III, ADA). Since 1991 there have
been specific design standards, Americans with
Disabilities Act Accessibility Guidelines (ADAAG)
that provide minimum requirements for all
environments including temporary work done by
utility companies. The existing ADAAG standards
are codified at 28 CFR part 36 as Appendix A.
Compliance with the ADAAG standards or with the
Uniform Federal Accessibility Standards (UFAS),
(which is codified at Appendix A to 41 CFR part
101-19.6) constitutes compliance with Federal
ADA accessibility requirements.

2The MUTCD Millenium Edition (official FHWA
publication is in electronic format only) is available
at the URL: http://mutcd.fhwa.dot.gov. A looseleaf
binder format of the MUTCD is published by a
partnership of the American Association of State
Highway and Transportation Officials (AASHTO),
the American Traffic Safety Association (ATSSA),
and the Institute of Transportation Engineers (ITE),
and is available for purchase at the URL: http://
www.aashto.org/bookstore.

Traffic Control Plan (TCP) means a
plan for safely and efficiently handling
traffic through a specific highway or
street work zone or project.

Transportation Management Plan
(TMP) means a document which
outlines various transportation
management strategies to alleviate work
zone impacts of projects. These
strategies address traffic control,
transportation operations and safety,
and public information and outreach,
which are aligned in the TMP as three
coordinated components: a traffic
control plan (TCP), a traffic operations
plan (TOP), and a public information
and outreach plan (PIOP). The content
of the TMP will vary based on the
severity of work zone impacts due to a
project.

Transportation Operations Plan (TOP)
means considerations that address the
safety and mobility of the transportation
system by adopting strategies for the
sustained operations and management
of the work zone impact area. The TOP
consists of strategies that address
transportation systems management;
corridor management; and traffic
management operations and safety (i.e.,
Intelligent Transportation Systems (ITS)
based traffic control and traveler
information, speed management and
enforcement, incident and emergency
management, safety reviews and audits).

Work zone 3 means an area of a
highway with construction,
maintenance, or utility work activities.
A work zone is typically marked by
signs, channelizing devices, barriers,
pavement markings, and/or work
vehicles. It extends from the first
warning sign or rotating/strobe lights on
a vehicle to the END ROAD WORK sign
or the last temporary traffic control
device.

Work zone crash means a traffic crash
in which the first harmful event occurs
within the boundaries of a work zone or
on an approach to or exit from a work
zone, resulting from an activity,
behavior or control related to the
movement of the traffic units through
the work zone. Includes collision and
non-collision crashes occurring on
approach to, exiting from or adjacent to
work zones that are related to the work
zone.

Work zone impacts means the
deviation from normalcy of the
transportation system induced by work
zones, resulting in impacts on the safety
and mobility of road users, workers, and
other affected parties. The extent of the
work zone impacts may vary based on
factors such as road classification, area

3MUTCD, Part 6, Temporary Traffic Control
Zones, sec. 6C. 02.

type (urban, suburban, and rural), traffic
and travel characteristics, type of work
being performed, and complexity of the
project. These impacts may extend
beyond the physical location of the
work zone itself, and may be felt on the
roadway on which the work is being
performed, as well as other highway
corridors, other modes of transportation,
and (or) the regional transportation
network to which the influence of the
work zone extends.

§630.1008 Policy.

It is the policy of the Federal Highway
Administration that each State
Transportation Department (hereinafter
referred to as ““State”) shall develop and
implement policies and procedures
consistent with the requirements of this
regulation that will assure the safety and
mobility needs of all road users,
construction workers, and other affected
parties on Federal-aid highway projects.
States are encouraged to implement
these policies and procedures for non-
Federal-aid highway projects.

§630.1010 Implementation.

The FHWA shall review the
conformance of the State’s policies and
procedures with this regulation, and
reassess the State’s implementation of
its procedures at appropriate intervals.
The FHWA shall take other appropriate
actions to assure that the State’s policies
and procedures are being followed and
achieve the results intended. Revisions
in established policies and procedures
shall be submitted to the FHWA for
information.

§630.1012 State Transportation
Department Policy and Procedures.

The State transportation department
policy and procedures shall include, but
not necessarily be limited to, the
following:

(a) State Transportation Department
Policy.—(1) Work Zone Safety and
Mobility Policy. Each State shall develop
and implement policies and procedures
that support the systematic
consideration of work zone impacts
across all project development stages;
and address the safety and mobility
needs of all road users, construction
workers, and other affected parties on
all Federal-aid highway projects.

(i) The content of such policies and
their implications for different projects
will vary based on the expected severity
of work zone impacts due to projects.

(ii) States are encouraged to use a
team of personnel from appropriate
departments and representing the
different project development stages to
develop and implement these policies
and procedures.
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(2) Training. All persons responsible
for the development, design,
implementation, operation, and
inspection of work zone related
transportation management and traffic
control shall be adequately trained.
States are encouraged to keep records of
the training successfully completed by
these personnel, and provide periodic
training updates that reflect changing
industry practices.

(3) Process review and evaluation. In
order to assess the effectiveness of work
zone safety and mobility procedures,
States are encouraged to perform a
periodic process review and evaluation,
or review randomly selected projects
throughout their jurisdictions.
Appropriate State personnel who are
representative of the project
development stages and the different
departments within the State are
encouraged to participate in this review.
States are encouraged to include an
FHWA representative as a member of
the review team, and to address the
reviews in the stewardship agreements
between each State and the FHWA.

(4) Work zone performance data. (i)
Work zone crashes and crash data shall
be analyzed and used to correct
deficiencies which are found to exist on
individual projects, and to continually
improve work zone practices and
policies. Other safety performance
factors may be included in the analysis.

(ii) States are encouraged to collect
and analyze work zone mobility
performance data to correct deficiencies,
which are found to exist on individual
projects, and to continually improve
work zone practices and policies.

(b) Project impact analysis and
management procedures.—(1) Work
Zone Impacts Analysis. The State shall
analyze the work zone impacts of
alternative project options and work
zone design strategies, and develop
appropriate measures to alleviate these
impacts. The scope and level of detail
of this impacts analysis will vary based
on the State’s policies, and their
understanding of the anticipated
severity of work zone impacts due to the
project. If the State determines that a
project is expected to have minimal
sustained work zone impacts, they may
exempt the project from the impacts
analysis. The State is encouraged to start
the impacts analysis early in the project
development process and, depending
upon the anticipated severity of work
zone impacts due to the project,
continue the analysis through project
design, and traffic control and
operations planning. The resultant
project options and work zone design
strategies and the mitigation measures
recommended by the work zone impacts

analysis shall be appropriately
documented.

(i) The State is encouraged to
establish a team that includes
representatives of the project
development stages to discuss, evaluate
and document work zone issues, and
take responsibility for the development
of the project design and work zone
mitigation strategies. Non-State
personnel, including transit providers,
freight movers, public safety and other
affected parties, may be included in this
team as appropriate.

(ii) The work zone impacts analysis is
a systematic process that may require
the use of appropriate analytical tools.
It consists of the following activities:

(A) Understanding of the project and
traffic and travel characteristics, and
identification of the work zone impacts
of the project (including impacts of
multiple projects at the corridor and
network levels, as appropriate).

(B) Development and evaluation of
alternative project options including
design, procurement, and construction
strategies that minimize the work zone
impacts of the project.

(C) Development of transportation
management recommendations that
mitigate the work zone impacts of the
project, including traffic control,
transportation operations and safety,
and public information and outreach
strategies.

(2) Transportation Management Plan
(TMP). A Transportation Management
Plan (TMP) documents the mitigation
strategies identified during the work
zone impacts analysis. A TMP has three
coordinated components: Traffic
Control Plan (TCP), Transportation
Operations Plan (TOP), and Public
Information and Outreach Plan (PIOP).
The content and degree of detail of the
TMP components will depend on the
severity of work zone impacts due to the
project. Based upon the State’s policy
requirements and the recommendations
from the work zone impacts analysis,
the State shall develop a TMP for the
project. The requirements for the TMP
components are as follows:

(i) Traffic Control Plan (TCP). (A) The
TMP shall include a TCP or provisions
for the development of a State-approved
TCP prior to start of work. A TCP is a
plan for safely and efficiently handling
traffic through a specific highway or
street work zone or project. These plans
may range in scope from a very detailed
TCP designed solely for a specific
project, a reference to a specific section
of the MUTCD, or reference to approved
standard plans or State transportation
department manual.

(B) For projects that have minimal
work zone impacts, the TCP may be the
only component of the TMP.

(C) The scope of the TCP is
determined by the anticipated work
staging and scheduling, and the traffic
safety and control requirements
identified in the work zone impacts
analysis.

(D) The plans, specifications, and
estimates (P.S.&E.s) shall include either
a State-prepared TCP; or provisions for
contractors to develop a TCP, approved
by the State, prior to start of the work.

(E) The TCP shall be consistent with
the MUTCD provisions for Temporary
Traffic Control Zones and Temporary
Traffic Control Plans.

(ii) Transportation Operations Plan
(TOP). (A) If recommended by the
results of the work zone impacts
analysis, the TMP shall include a TOP.
A TOP includes considerations that
address the safety and mobility of the
transportation system by adopting
strategies for the sustained operations
and management of the work zone
impact area.

(B) The TOP consists of strategies that
address transportation systems
management; corridor management; and
traffic management operations and
safety (i.e., Intelligent Transportation
Systems (ITS) based traffic control and
traveler information, speed management
and enforcement, incident and
emergency management, safety reviews
and audits). Development and sustained
coordination of the TOP in partnership
with stakeholders (i.e., other
transportation agencies, transit
providers, freight movers, utility
suppliers, police, fire, emergency
medical services, and regional
transportation management centers) is
encouraged.

(C) The scope of the TOP is
determined by the transportation
operations and safety requirements
identified in the work zone impacts
analysis.

(D) The TOP may be included in the
P.S.&E.s. Alternatively, provisions may
be made in the P.S.&E.s for contractors
to develop a TOP, approved by the
State, prior to the start of work.

(iii) Public Information and Outreach
Plan (PIOP). (A) If recommended by the
results of the work zone impacts
analysis, the TMP shall include a PIOP.
A PIOP consists of project level
communications that ensure that
affected road users, the general public,
residences and businesses, and the
appropriate public entities are informed
about the project, the expected work
zone impacts, and the changing
conditions on the project.
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(B) Through the PIOP, States are
encouraged to provide adequate (i.e.,
frequent, current, and near-real-time
where appropriate) information for the
affected parties to make informed travel
decisions that help alleviate the work
zone impacts of the project.

(C) The scope of the PIOP is
determined by the public information
and outreach requirements identified in
the work zone impacts analysis.

(D) The PIOP may be included in the
P.S.&E.s. Alternatively, provisions may
be made in the P.S.&E.s for contractors
to develop a PIOP, approved by the
State, prior to the start of work.

(3) Pay Items. (i) The P.S. & E.s shall
include pay item provisions for
implementing the TCP. For method-
based specifications for implementing
the TCP, the P.S.&E.s shall include unit
pay items to cover the cost of providing,
installing, moving, replacing,
maintaining, and cleaning traffic control
devices. In the case of performance
specifications, the P.S.&E.s will include
pay item provisions for the targeted
performance criteria. Suitable force
account procedures may be used. Lump-
sum method of payment may be used
only to cover very small projects,
projects of short duration, contingency,
and general items.

(ii) The State may choose to include
appropriate pay item provisions for the
other TMP components in the P.S.&E.s.

(4) Responsible Persons. The State
and the contractor shall each designate
a qualified person at the project level
who will have the primary
responsibility and sufficient authority
for assuring that the TMP and other
safety and mobility aspects of the
contract are effectively administered.

§630.1014 Compliance Date.

State Transportation Departments
must comply with all elements of this
policy no later than June 6, 2006.

[FR Doc. 03—11020 Filed 5-6—03; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-152524-02]

RIN 1545-BB38

Guidance Under Section 1502;
Amendment of Waiver of Loss

Carryovers From Separate Return
Limitation Years

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations under section 1502 that
permit the amendment of certain
elections to waive the loss carryovers of
an acquired subsidiary. The text of the
temporary regulations published in this
issue of the Federal Register also serves
as the text of these proposed
regulations. This document also
provides notice of a public hearing on
these proposed regulations.

DATES: Written or electronic comments
must be received by August 5, 2003.
Outlines of topics to be discussed at the
public hearing scheduled for August 6,
2003, at 10 a.m., must be received by
July 16, 2003.

ADDRESSES: Send submissions to:
CC:ITA:RU (REG-152524—02), room
5226, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand-
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to CC:ITA:RU (REG-152524-02),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC 20044.
Alternatively, taxpayers may submit
comments electronically directly to the
IRS Internet site at www.irs.gov/regs.
The public hearing will be held in room
6718, Internal Revenue Service
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Alison G. Burns or Jeffrey B. Fienberg,
(202) 622-7930; concerning submission
of comments, the hearing, and/or to be
placed on the building access list to
attend the hearing, Sonya Cruse, (202)
622—-7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)). Comments on the
collection of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:T:T:SP, Washington, DC

20224. Comments on the collection of
information should be received by July
7, 2003. Comments are specifically
requested concerning:

Whether the proposed collection of
information is necessary for the proper
performance of the functions of the IRS,
including whether the information will
have practical utility;

The accuracy of the estimated burden
associated with the proposed collection
of information (see below);

How the quality, utility, and clarity of
the information to be collected may be
enhanced;

How the burden of complying with
the proposed collection of information
may be minimized, including through
the application of automated collection
techniques or other forms of information
technology; and

Estimates of capital or start-up costs
and costs of operation, maintenance,
and purchase of services to provide
information.

The collection of information in this
proposed regulation was previously
approved and reviewed by the Office of
Management and Budget under control
number 1545-1774. The collection of
information is required to allow the
taxpayer to make certain elections to
determine the amount of allowable loss
under §1.337(d)-2T, § 1.1502—20 as
currently in effect, or under § 1.1502-20
modified so that the amount of
allowable loss determined pursuant to
§ 1.1502-20(c)(1) is computed by taking
into account only the amounts
computed under § 1.1502-20(c)(1)(i)
and (ii); to allow the taxpayer to
reapportion a section 382 limitation in
certain cases; to allow the taxpayer to
waive certain loss carryovers; and to
ensure that loss is not disallowed under
§1.337—2T and basis is not reduced
under §1.337(d)-2T to the extent that
the taxpayer establishes that the loss or
basis is not attributable to the
recognition of built-in gain on the
disposition of an asset.

This collection of information is
modified with respect to §§1.1502—-20T
and 1.1502-32T. Regarding § 1.1502—
20T, the collection of information also
is necessary to allow the common
parent of the selling group to
reapportion a separate, subgroup or
consolidated section 382 limitation
when the acquiring group amends its
§1.1502-32(b)(4) election. With respect
to §1.1502-32T, the collection of
information also is necessary to allow
the acquiring group to amend its
previous § 1.1502—32(b)(4) election, so
that it may use previously waived losses
of its subsidiary.

The collection of information is
required to obtain a benefit. The likely
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respondents are corporations that file
consolidated income tax returns.

Estimated total annual reporting and/
or recordkeeping burden: 30,400 hours.

Estimated average annual burden per
respondent: 2 hours.

Estimated number of respondents:
15,200.

Estimated annual frequency of
responses: once.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background and Explanation of
Provisions

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the Income
Tax Regulations (26 CFR part 1) relating
to section 1502. The text of those
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
contains a full explanation of the
reasons underlying the issues of the
proposed regulations.

Proposed Effective Date

These proposed regulations will be
effective on the date they are published
as final regulations in the Federal
Register.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that these regulations
do not have a significant economic
impact on a substantial number of small
entities. This certification is based on
the fact that these regulations primarily
will affect affiliated groups of
corporations that have elected to file
consolidated returns, which tend to be
larger businesses, and, moreover, that
any burden on taxpayers is minimal.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to § 7805(f) of the
Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small

Business Administration for comment
on their impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted timely to the IRS. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for August 6, 2003, beginning at 10 a.m.
in room 6718, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT portion of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments must submit
written or electronic comments and an
outline of the topics to be discussed and
the time to be devoted to each topic (a
signed original and eight (8) copies) by
July 16, 2003. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
regulations is Jeffrey B. Fienberg, Office
of Associate Chief Counsel (Corporate).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Par. 1. The authority citation for part
1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1502-20 is amended
by redesignating paragraph (i)(5) as (i)(6)
and by adding paragraphs (i)(3)(viii) and
(i)(5) to read as follows:

§1.1502-20 Disposition or
deconsolidation of subsidiary stock.

[The text of this proposed section is
the same as the text of §1.1502—
20T(i)(3)(viii) and (i)(5) published
elsewhere in this issue of the Federal
Register.]

Par. 3. Section 1.1502-32 is amended
by adding paragraph (b)(4)(vii) to read
as follows:

§1.1502-32

[The text of this proposed section is the
same as the text of § 1.1502—
32T(b)(4)(vii) published elsewhere in
this issue of the Federal Register].

* * * * *

Investment adjustments.

David A. Mader,

Assistant Deputy Commissioner of Internal
Revenue.

[FR Doc. 03—-11210 Filed 5-6—-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-126485-01]

RIN 1545-BA06

Statutory Mergers and Consolidations;
Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed rulemaking.

SUMMARY: This document cancels the
public hearing on proposed regulations
relating to statutory mergers and
consolidations.

DATES: The public hearing originally
scheduled for Wednesday, May 21,
2003, at 10 a.m., is cancelled.

FOR FURTHER INFORMATION CONTACT: Guy
Traynor in the Regulations Unit,
Associate Chief Counsel (Procedure &
Administration), at (202) 622—7180 (not
a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on Friday, January 24,
2003 (68 FR 3477), announced that a
public hearing was scheduled for May
21, 2003, at 10 a.m. in room 4718 of the
Internal Revenue Service building, 1111
Constitution Avenue, NW., Washington,
DC. The subject of the public hearing is



24406

Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003 /Proposed Rules

proposed regulations under section 368
of the Internal Revenue Code. The
deadline for submitting outlines and
requests to speak at the hearing for these
proposed regulations expired on April
24, 2003.

The notice of proposed rulemaking
and notice of public hearing, instructed
those interested in testifying at the
public hearing to submit a request to
speak and an outline of the topics to be
addressed. As of May 2, 2003, no one
has requested to speak. Therefore, the
public hearing scheduled for May 21,
2003, is cancelled.

Cynthia E. Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Procedure & Administration).

[FR Doc. 03—11368 Filed 5—6-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 54, and 602
[TD 9052]
RIN 1545-BA08

Notice of Significant Reduction in the
Rate of Future Benefit Accrual;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations that were
published in the Federal Register on
Wednesday, April 9, 2003 (68 FR
17277). This document contains final
regulations providing guidance on the
notification requirements under section
4908F of the Internal Revenue Code
(Code) and section 204(h) of the
Employee Retirement Income Security
Act of 1974 (ERISA).

DATES: This correction is effective April
9, 2003.

FOR FURTHER INFORMATION CONTACT:
Pamela R. Kinard (202) 622-6060 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
section 4980F of the Internal Revenue
Code and section 204(h) of the
Employee Retirement Income Security
Act of 1974 (ERISA).

Need for Correction

As published, final regulations (TD
9052) contains errors that may prove to

be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 9052), which is the
subject of FR. Doc. 03—8290, is corrected
as follows:

1. On page 17280, column 2, in the
preamble, under the subject heading
“Effective Date”, line 4, the language “‘is
on or after September 2, 2003.” is
corrected to read “is on or after
September 1, 2003.”.

§54.4980F-1 [Corrected]

2. In § 54.4980F-1, paragraph (b)(1),
the language ““September 2, 2003.” is
corrected to read ““September 1, 2003.”

Cynthia E. Grigsby,
Chief, Regulations Unit, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 03-11369 Filed 5-6—03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CG01-03-015]
RIN 1625-AA97

Safety Zone; Hudson River, Middle
Ground Flats, Hudson, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone for a
fireworks display on the Hudson River.
This action is necessary to provide for
the safety of life on navigable waters
during the event. This action is
intended to restrict vessel traffic in the
affected waterway.

DATES: Comments and related material
must reach the Coast Guard on or before
June 6, 2003.

ADDRESSES: You may mail comments
and related material to Waterways
Oversight Branch (CGD01-03-015),
Coast Guard Activities New York, 212
Coast Guard Drive, room 204, Staten
Island, New York 10305. The
Waterways Oversight Branch of Coast
Guard Activities New York maintains
the public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at room 204,

Coast Guard Activities New York,
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT.:
Lieutenant Commander E. Morton,
Waterways Oversight Branch, Coast
Guard Activities New York at (718) 354—
4012.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-03-015),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the
Waterways Oversight Branch at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The City of Hudson, New York has
submitted an application to hold a
fireworks display from a barged moored
at the Hudson Wharf. The proposed
safety zone includes all waters of the
Hudson River within a 100-yard radius
of the fireworks barge in approximate
position 42°15'21.0" N 073°47'58" W,
about 495 feet east of Hudson River
Lighted Buoy 133 (LLNR 38585).

Marine traffic would still be able to
transit through the western 110 feet of
the 400-foot wide channel and to the
west of Middle Ground Flats.
Additionally, vessels would not be
precluded from mooring at or getting
underway from piers in the vicinity of
the proposed safety zone.

The proposed regulation would be
effective from 9 p.m. to 10:30 p.m. on
Saturday, June 14, 2003. In case of
inclement weather the regulation would
be effective from 9 p.m. to 10:30 p.m. on
Sunday, June 15, 2003. It would
prohibit all vessels and persons from
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transiting this portion of the Hudson
River and is needed to provide for the
safety of life on navigable waters during
the event.

Discussion of Proposed Rule

The proposed safety zone is for the
City of Hudson Flag Day Festival
Fireworks Display held on a barge
moored to the Hudson Wharf. The event
would be held on Saturday, June 14,
2003. In case of inclement weather the
event would be held on Sunday, June
15, 2003. This rule is being proposed to
provide for the safety of life on
navigable waters during the event.

The proposed size of this safety zone
was determined using National Fire
Protection Association and New York
City Fire Department standards for 4
inch mortars fired from a barge,
combined with the Coast Guard’s
knowledge of tide and current
conditions in the area.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

This finding is based on the minimal
time that vessels will be restricted from
the zone, vessels will still be able to
transit through the western 110 feet of
the 400-foot wide channel and to the
west of Middle Ground Flats, and
vessels would not be precluded from
getting underway, or mooring at, any
piers or marinas currently located in the
vicinity of the proposed safety zone.
Advance notifications will be made to
the local maritime community by the
Local Notice to Mariners, marine
information broadcast, electronic mail
distribution, and on the Internet at
http://www.harborops.com.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit

organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of the Hudson
River during the times this zone is
activated.

This safety zone would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: Vessel traffic can
still transit through the Hudson River
during the event; vessels would not be
precluded from getting underway, or
mooring at, any piers or marinas
currently located in the vicinity of the
proposed safety zone. Before the
effective period, we will ensure wide
dissemination of maritime advisories
widely available to users of the Hudson
River by Local Notice to Mariners,
marine information broadcasts,
electronic mail distribution, and on the
Internet at http://www.harborops.com.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Commander E. Morton, Waterways
Oversight Branch, Coast Guard
Activities New York at (718) 354—4012.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes.
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Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have considered the
environmental impact of this proposed
rule and concluded that, under figure 2—
1, paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This
proposed rule fits paragraph 34(g) as it
establishes a safety zone. A “Categorical
Exclusion Determination” is available in
the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

2. From 9 p.m. June 14, 2003, to 10:30

p.-m. June 15, 2003, add temporary
§165.T01-015 to read as follows:

§165.T01-015 Safety Zone; Hudson River,
Middle Ground Flats, Hudson, NY.

(a) Regulated Area. The following area
is a safety zone: All waters of the
Hudson River within a 100-yard radius
of the fireworks barge in approximate
position 42°15'21.0" N 073°47'58" W,
about 495 feet east of Hudson River
Lighted Buoy 133 (LLNR 38585).

(b) Enforcement period. This section
will be enforced from 9 p.m. to 10:30
p.m. on Saturday, June 14, 2003. In case
of inclement weather this section will

be enforced from 9 p.m. to 10:30 p.m.
on Sunday, June 15, 2003.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U. S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: April 24, 2003.
C.E. Bone,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 03-11297 Filed 5-6—03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP San Diego 03-011]
RIN 1625-AA00

Security Zone; Waters Adjacent to
National City Marine Terminal

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a permanent security zone in
the waters adjacent to the National City
Marine Terminal in San Diego Bay, San
Diego, CA. This action is needed to
protect the U.S. Naval vessel(s) and
their crew(s) during military outload
evolutions at the National City Marine
Terminal from sabotage, or other
subversive acts, accidents, criminal
actions or other causes of a similar
nature. Entry, transit, or anchoring in
this zone is prohibited unless
authorized by the Captain of the Port
(COTP) San Diego, or his designated
representative.

DATES: Comments and related material
must reach the Coast Guard on or before
July 7, 2003.

ADDRESSES: You may mail comments
and related material to Coast Guard
Marine Safety Office San Diego, 2716
North Harbor Drive, San Diego,
California, 92101. The Port Operations
Department maintains the public docket
for this rulemaking. Comments and
material received from the public, as
well as documents indicated in this

preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at Marine Safety Office San
Diego, Port Operations Department,
2716 North Harbor Drive, San Diego,
California, 92101, between 8 a.m. and 4
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Petty Officer Austin Murai, USCG, c¢/o
U.S Coast Guard Captain of the Port,
telephone (619) 683—6495.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking, (COTP San Diego 03—
011), indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this proposed rule in view of them.

In our final rule, we will include a
concise general statement of the
comments received and identify any
changes from the proposed rule based
on the comments. If as we anticipate, we
make the final rule effective less than 30
days after publication in the Federal
Register, we will explain our good cause
for doing so as required by 5 U.S.C.
553(d)(3).

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Marine
Safety Office San Diego at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a separate notice in the
Federal Register.

Background and Purpose

The United States Navy conducts
military outload operations from the
National City Marine Terminal. These
operations involve the loading of men
and equipment onboard USNS ships
and other Naval vessels for the
furtherance of our national security.
These onload evolutions are often short
fused and are directed at a moments
notice. In an effort to protect the onload
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evolutions and provide adequate notice
to the public, the Captain of the Port of
San Diego proposes to establish a
permanent security zone around the
National City Marine Terminal which
will be enforced when such a military
onload evolution occurs.

As part of the Diplomatic Security
and Antiterrorism Act of 1986 (Pub. L.
99-399), Congress amended The Ports
and Waterways Safety Act (PWSA) to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. 33 U.S.C. 1226. The terrorist
acts against the United States on
September 11, 2001, have increased the
need for safety and security measures on
U.S. ports and waterways.

In response to these terrorist acts, and
in order to prevent similar occurrences,
the Coast Guard proposes to establish a
permanent security zone in the
navigable waters of the United States
adjacent to the National City Marine
Terminal. The action proposed under
this rule is necessary to protect the U.S.
Naval vessel(s) and their crew(s) during
these military outload evolutions at the
National City Marine Terminal from
sabotage, or other subversive acts,
accidents, criminal actions or other
causes of a similar nature.

Discussion of Proposed Rule

Due to National Security interests, the
implementation of this security zone is
necessary for the protection of the
United States and its people. The size of
the zone is the minimum necessary to
provide adequate protection for the U.S.
Naval vessel(s), their crew(s), adjoining
areas, and the public.

The military outload evolutions
involve the transfer of military
equipment from a shore side staging
area to various Military Sealift
Command vessels and other contracted
vessels. The security zone will
accompany other security measures
implemented at the National City
Marine Terminal waterfront facility.

Due to complex planning, national
security reasons, and coordination with
all military schedules, information
regarding the precise location and date
of the military outloads will not be
circulated, however, prior to any
outload evolution, the public will be
notified that the security zone is in
effect and will be enforced. The
enforcement of the security zone will be
announced via broadcast notice to
mariners, local notice to mariners, or by
any other means that is deemed
appropriate.

This security zone is established
pursuant to the authority of the
Magnuson Act regulations promulgated
by the President under 50 U.S.C. 191,
including subparts 6.01 and 6.04 of Part
6 of Title 33 of the Code of Federal
Regulations. Vessels or persons
violating this section are subject to he
penalties set forth in 50 U.S.C. 192
which include seizure and forfeiture of
the vessel, a monetary penalty of not
more than $12,500, and imprisonment
for not more than 10 years.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action”” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

Although this regulation restricts
access to the zone, the effect of this
regulation will not be significant
because: (i) The zone will encompass
only a small portion of the waterway;
(ii) vessels will be able to pass safely
around the zones; and (iii) vessels may
be allowed to enter these zones on a
case-by-case basis with permission of
the Captain of the Port, or his
designated representative.

Most of the entities likely to be
affected are pleasure craft engaged in
recreational activities and sightseeing.
Any hardships experienced by persons
or vessels are considered minimal
compared to the national interest in
protecting U.S. Naval vessel(s), their
crew(s), and the public. Accordingly,
full regulatory evaluation under
paragraph 10(e) of the regulatory
policies and procedures of the DHS is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Most of the traffic in this area is
recreational traffic and sightseers. The
economic impact is minimal by having
them gain permission to transit through
the zone from the COTP or his
representative. The Coast Guard has
coordinated with known private
business owners in an effort to reduce
any substantial impact on business.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they may
better evaluate its effects on them and
participate in the rulemaking process. If
your small business or organization is
affected by this rule or if you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Commander Rick Sorrell,
Chief of Port Operations, U.S. Coast
Guard Marine Office San Diego at (619)
683—6495.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.
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Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on how this
proposed rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because

it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
we are establishing a security zone. A
““Categorical Exclusion Determination”
and checklist are available in the docket
for inspection or copying where
indicated under ADDRESSES. Comments
on this section will be considered before
we make the final decision on whether
the rule should be categorically
excluded from further environmental
review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record-keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

2. Add §165.1109 to read as follows:

§165.1109 Security Zone; National City
Marine Terminal, San Diego, CA.

(a) Location. The security zone
consists of the navigable waters
surrounding the National City Marine
Terminal and encompassing Sweetwater
Channel. The limits of this security zone
are more specifically defined as the area
enclosed by the following points:
starting on shore at 32°39'25" N
117°07'15" W, then extending northerly
to 32°39'32" N 117°07'16" W, then
extending westerly to 32°39'29" N
117°07'36" W, then southerly to
32°39'05" N 117°07'34" W, and then
easterly to shore at 32°39'06" N
117°07'14.5" W. All coordinates are
North American Datum 1983.

(b) Regulations. (1) In accordance
with the general regulations in § 165.33
of this part, entry into, transit through,
or anchoring within the security zone by
all vessels is prohibited during military
outloads, unless authorized by the
Captain of the Port, or his designated
representative. All other general
regulations of § 165.33 of this part apply
in the security zone established by this
section.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port on VHF channel 16
or VHF channel 21A to seek permission
to transit the area. Additionally, the
COTP representative may be reached at
(619) 683-6470 ext 2. If permission is
granted, all persons and vessels must
comply with the instructions of the
Captain of the Port or his or her
designated representatives.

(c) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of this security zone by the
San Diego Harbor Police.

(d) Notice. Enforcement of the
security zone will be announced via
broadcast notice to mariners, local
notice to mariners, or by any other
means that is deemed appropriate.

(e) Authority. In addition to 33 U.S.C.
1231, the authority for this section
includes 33 U.S.C. 1226.

Dated: April 17, 2003.
Stephen P. Metruck,

Commander, U.S. Coast Guard, Captain of
the Port, San Diego, California.

[FR Doc. 03—11296 Filed 5—6-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Chapter |

[OPP-2003-0132; FRL—7302-8]

RIN: 2070-AD57

Human Testing; Advance Notice of
Proposed Rulemaking

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: This advance notice of
proposed rulemaking announces EPA’s
plan to conduct rulemaking about
criteria and standards EPA would apply
in deciding the extent to which it will
consider or rely on various types of
research with human subjects to support
its actions. This notice also initiates the
rulemaking process by requesting public
comments and suggestions on a broad
range of issues relating to this subject.
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DATES: Comments must be received on
or before August 5, 2003.

ADDRESSES: Submit your comments,
identified by docket ID number OPP—
2003-0132, online at http://
www.epa.gov/edocket (EPA’s preferred
method) or mailed to the Public
Information and Records Integrity
Branch (PIRIB), (7502C), Office of
Pesticide Programs (OPP),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. For additional
submission methods and detailed
instructions, go to Unit I.C. of the
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
William L. Jordan, Mail code 7501C,
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460; telephone number: (703)
305—-1049, fax number: (703) 308—4776;
e-mail address: jordan.william@epa.gov.

SUPPLEMENTARY INFORMATION: This
Advance Notice of Proposed
Rulemaking (ANPR) is organized into
four Units. Unit L. contains ““General
Information’” about the applicability of
this ANPR, how to obtain additional
information, how to submit comments
in response to the request for comments,
and certain other related matters. Unit
II. provides background and historic
information pertaining to human subject
research. Unit III. describes the
rulemaking process, identifies relevant
statutory provisions, and requests
public comments and suggestions on a
broad range of issues related to the
Agency’s consideration of or reliance on
research with human subjects. Unit IV.
describes procedures followed in the
development of this ANPR and certain
statutes and Executive Orders that the
public may wish to consider in
preparing comments.

1. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. This action may, however, be
of particular interest to those who
conduct testing of substances regulated
by EPA. Since other entities may also be
interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2003-0132. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket ID
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket

facility identified in Unit I.B.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or on paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket. Public comments
submitted on computer disks that are
mailed or delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the docket will be
scanned and placed in EPA’s electronic
public docket. Where practical, physical
objects will be photographed, and the
photograph will be placed in EPA’s
electronic public docket along with a
brief description written by the docket
staff.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket ID number in the subject line on
the first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments. If you
wish to submit CBI or information that
is otherwise protected by statute, please
follow the instructions in Unit I.D. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed in this
unit, EPA recommends that you include
your name, mailing address, and an e-
mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
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in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. Once in the
system, select ““search,” and then key in
docket ID number OPP-2003-0132. The
system is an ‘“‘anonymous access”’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID Number OPP—
2003-0132. In contrast to EPA’s
electronic public docket, EPA’s e-mail
system is not an “anonymous access”’
system. If you send an e-mail comment
directly to the docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit I.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By mail. Send your comments to:
Public Information and Records
Integrity Branch (PIRIB), Office of
Pesticide Programs (OPP),
Environmental Protection Agency
(7502C), 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001, Attention:
Docket ID Number OPP-2003-0132.

3. By hand delivery or courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1921 Jefferson

Davis Hwy., Arlington, VA, Attention:
Docket ID Number OPP-2003-0132.
Such deliveries are only accepted
during the docket’s normal hours of
operation as identified in Unit I.B.1.

D. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA'’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Make sure to submit your
comments by the deadline in this
ANPR.

7. To ensure proper receipt by EPA,
be sure to identify the docket control
number assigned to this action in the
subject line on the first page of your
response. You may also provide the
name, date, and Federal Register
citation.

II. Introduction

A. Background on Federal Standards for
Conducting Human Research

Over the years, scientific research
with human subjects has provided
much valuable information to help
characterize and control risks to public
health, but its use has also raised
particular ethical concerns for the
welfare of the human participants in
such research as well as scientific issues
related to the role of such research in
assessing risks. Society has responded
to these concerns by defining general
standards for conducting human
research. In the United States, the
National Commission for the Protection
of Human Subjects of Biomedical and
Behavioral Research issued in 1979
“The Belmont Report: Ethical Principles
and Guidelines for the Protection of
Human Subjects of Research.” This
document can be found on the web at
http://ohrp.osophs.dhhs.gov/
humansubjects/guidance/belmont.htm.

For most federal agencies in the
United States, the principles of the
Belmont Report are implemented
through the Common Rule, which was
developed cooperatively by some 17
departments and agencies, including
EPA, and which guides all research with
human subjects conducted or supported
by these departments and agencies of
the federal government. The Common
Rule as promulgated by EPA (40 CFR
part 26) has guided human research
conducted or supported by EPA since it
was put in place in 1991.

More broadly, the international
medical research community has
developed and maintains ethical
standards documented in the
Declaration of Helsinki, first issued by
the World Medical Association in 1964
and revised several times since then.
These standards apply to research on
matters relating to the diagnosis and
treatment of human disease, and to
research that adds to understanding of
the causes of disease and the biological
mechanisms that explain the
relationships between human exposures
to environmental agents and disease.

In addition, many public and private
research and academic institutions and
private companies, both in the United
States and in other countries, including
non-federal U.S. and non-U.S.
governmental organizations, have their
own specific policies related to the
protection of human participants in
research.

Much of the scientific research
supporting EPA’s actions, including a
significant portion of the research with
human subjects submitted to the Agency
or retrieved by the Agency from
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published sources, is conducted by this
broader research community, without
direct participation or support by the
U.S. government. Such research,
referred to here as “third party”
research, while it may be governed by
specific institutional policies intended
to protect research participants or may
fall within the scope of the Declaration
of Helsinki, is not subject to the
Common Rule. In general, EPA cannot
readily determine whether such policies
are consistent with or as protective of
human subjects as the Common Rule,
nor the extent to which such policies or
standards have been followed in the
conduct of any particular study. Thus,
even well-conducted third-party human
studies may raise difficult questions for
the Agency when it seeks to determine
their acceptability for consideration.

B. Human Research Issues in EPA’s
Pesticide Program

Questions about the Agency’s
consideration of and reliance on third-
party human research studies have
arisen most notably, but not exclusively,
in EPA’s pesticides program. Under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), EPA may
require pesticide companies to conduct
studies with human subjects, for
example, to measure potential exposure
to pesticide users or to workers and
others who re-enter areas treated with
pesticides, and to evaluate the
effectiveness of pesticide products
intended to repel insects and other pests
from human skin. In addition, EPA
sometimes encourages other research
with human subjects, including tests of
the potential for some pesticides--
generally those designed for prolonged
contact with human skin--to irritate or
sensitize human skin, and tests of the
metabolic fate of pesticides in the
human system. These latter studies
typically precede monitoring studies of
agricultural workers and others to
protect them from exposure to
potentially dangerous levels of pesticide
residues.

In addition to these kinds of research
which have been required or
encouraged by EPA, other kinds of
studies involving human subjects
intentionally exposed to pesticides have
occasionally been submitted to the
agency voluntarily. Among these
voluntarily submitted studies have been
tests involving intentional dosing of
human subjects to establish a No
Observed Adverse Effect Level (NOAEL)
or No Observed Effect Level (NOEL) for
systemic toxicity of certain pesticides to
humans. Before passage of the Food
Quality Protection Act (FQPA) in 1996,
submission of such studies was rare.

EPA considered and relied on human
NOAEL/NOEL studies in a few
regulatory decisions on pesticides made
prior to 1996. Since the passage of
FQPA, submission of these types of
studies to the Office of Pesticide
Programs has increased; the Agency has
received some 20 studies of this kind
since 1996.

In response to concerns about human
testing expressed in a report of a non-
governmental advocacy organization,
the Environmental Working Group, in
July 1998, the Agency began a
systematic review of its policy and
practice. In a press statement on July 28,
1998, EPA noted that it had not relied
on any such studies in any final
decisions made under FQPA; this
remains true today.

In further response to growing public
concern over pesticide research with
human subjects, EPA convened an
advisory committee under the joint
auspices of the EPA Science Advisory
Board (SAB) and the FIFRA Scientific
Advisory Panel (SAP) to address issues
of the scientific and ethical acceptability
of such research. This advisory
committee, known as the Data from
Testing of Human Subjects
Subcommittee (DTHSS), met in
December 1998 and November 1999,
and completed its report in September
2000. Their report is available in the
Docket cited above in this ANPR, and
on the web at: http://www.epa.gov/
sciencel/pdf/ec0017.pdf

The DTHSS advisory committee heard
many comments at their two public
meetings, and further comments have
been submitted in response to their
published report. No clear consensus
emerged from the advisory committee
process on the acceptability of NOAEL
or NOEL studies of systemic toxicity of
pesticides to human subjects, and
significant differences of opinion
remain on both their scientific merit and
ethical acceptability. A vigorous public
debate continues about the extent to
which EPA should accept, consider, or
rely on third-party intentional dosing
human toxicity studies with pesticides.

C. EPA’s Current Agency-wide Focus on
Human Research Issues

EPA is now interested in addressing
these issues more broadly, and in all
Agency programs. In December 2001,
EPA asked the advice of the National
Academy of Sciences (NAS) on the
many difficult scientific and ethical
issues raised by this debate, and also
stated the Agency’s interim approach on
third-party intentional dosing human
subjects studies. The Agency’s press
release on this subject is on the web at
http://yosemite.epa.gov/opa/

admpress.nsf/b1ab9f485b098972
852562e7004dc686/c232a45f5473
717085256b2200740ad4?
OpenDocument. At that time the
Agency committed that when it receives
the NAS report, “EPA will engage in an
open and participatory process
involving federal partners, interested
parties and the public during its policy
development and/or rulemaking
regarding future acceptance,
consideration or regulatory reliance on
such human studies.” Since making that
commitment, EPA has decided to
initiate a rulemaking process by issuing
this ANPR.

In early 2002, various parties from the
pesticide industry filed a petition with
the U.S. Court of Appeals for the District
of Columbia for review of EPA’s
December 2001 press release. These
parties argued that the Agency’s interim
approach constituted a “rule”
promulgated in violation of the
procedural requirements of the
Administrative Procedure Act and the
Federal Food, Drug, and Cosmetic Act.
The court has denied motions
concerning emergency relief and other
matters, briefs have been filed, and oral
argument of the merits of the case
occurred on March 17, 2003.

Under a contract with EPA, the NAS
has convened a committee to provide
the requested advice. The committee
met in December 2002, and again in
January and March 2003. The
membership, meeting schedule, and
other information about the work of this
committee can be found on the NAS
website at: http://www4.nas.edu/
webcr.nsf/
5c¢50571a75df494485256a95007 a091e/
9303f725¢15902f685256c44005d89317
OpenDocument&Highlight=0,EPA. The
committee’s final report is due in
December 2003.

Notwithstanding these many recent
developments concerning human
studies, some things have not changed.
EPA remains committed to full
compliance with the Common Rule for
all research with human subjects
conducted or supported by the Agency.
This body of research has provided
many important insights and has
contributed significantly to the
protection of human health. The Agency
will continue to conduct and support
such research, and to consider and rely
on its results in Agency actions. EPA
also remains committed to scientifically
sound assessments of the hazards of
environmental agents, taking into
consideration available, relevant, and
appropriate scientific research.
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III. EPA’s Rulemaking Process and
Request for Public Comment

EPA intends to undertake notice-and-
comment rulemaking on the subject of
its consideration of or reliance on
research involving human subjects. The
Agency will particularly focus on third-
party intentional dosing human studies,
but recognizes that the principles
applicable to third-party studies may
also be relevant to studies conducted or
supported by the federal government.
The first step in this process is this
ANPR which calls for comments and
suggestions from all interested parties.
The next step the Agency would expect
to undertake would be to issue a
proposed rule for public comment. In
developing any proposed rule, EPA will
consider the advice in the National
Academy of Sciences committee report,
along with comments received in
response to this ANPR. Comments
received on any proposed rule would
then be taken into consideration in
developing a final rule or policy.

In general, the Agency expects that
any rule or policy coming out of this
process may do one or more of the
following:

* Specify, if and to the extent
determined by EPA to be appropriate,
whether EPA would accept, consider, or
rely on results from particular types of
studies involving intentional dosing of
human subjects or from human studies
with particular characteristics.

» Establish minimum standards
relating to the protection of human
subjects which would be required to be
met in the design and conduct of a
study with human subjects, in order for
EPA to accept, consider, or rely on the
results of the study.

» Establish procedures for ensuring
that any minimum standards for the
conduct of third-party research with
human subjects had been adhered to in
the conduct of any such study that EPA
intended to accept, consider, or rely on.

A. Legal Authority

Section 25(a) of FIFRA gives the
Administrator authority to “prescribe
regulations to carry out the purposes of
[FIFRA].” Such a rule would implement
EPA’s authority to require data in
support of registration of pesticides (see,
for example, FIFRA sections 3(c)(1)(F)
and 3(c)(2)(B)) and to interpret the
provision making it unlawful for any
person ‘‘to use any pesticide in tests on
human beings unless such human
beings (i) are fully informed of the
nature and purposes of the test and of
any physical and mental health
consequences which are reasonably
foreseeable therefrom, and (ii) freely

volunteer to participate in the test.”
(FIFRA section 12(a)(2)(P)). In addition,
section 408(e)(1)(C) of the FFDCA
authorizes the Administrator to issue a
regulation establishing “general
procedures and requirements to
implement this section.”

The Clean Air Act gives EPA general
rulemaking authority in 42 U.S.C.
7601(a). The Clean Water Act, 33 U.S.C.
1361, authorizes the Administrator to
promulgate regulations necessary to
carry out the Agency’s functions under
that Act. Section 42 U.S.C. 9615 in the
Comprehensive Environmental
Response, Compensation, and Liability
Act authorizes the President to establish
regulations to implement the statute;
this authority has been delegated to EPA
by Executive Order 12580. The
Emergency Planning and Community
Right-to-Know Act also contains a
general rulemaking provision, 42 U.S.C.
11048, authorizing the Administrator to
promulgate rules necessary to carry out
the Act. The Resource Conservation and
Recovery Act specifically authorizes the
Administrator to prescribe regulations
necessary to carry out EPA’s functions
under the Act, 42 U.S.C. 6912. The Safe
Drinking Water Act contains similar
language, authorizing the Administrator
to prescribe such regulations “as are
necessary and appropriate” to carry out
EPA’s functions under the Act, 42
U.S.C. 300j-9. In addition, EPA has
authority under 5 U.S.C. 301 and 42
U.S.C. 300v-1(b).

B. Request for Comments

Neither this ANPR nor the specific
questions presented below for public
comment are intended to indicate that
EPA now favors any particular policy
approaches regarding the Agency’s
consideration of or reliance on third-
party intentional dosing human studies.
Similarly, neither this ANPR nor the
specific questions presented below for
public comment are intended to
indicate that EPA has decided on a
particular scope for any potential future
rulemaking. Nor is this ANPR intended
to impede or otherwise delay any
Agency assessments or actions. Rather,
this ANPR is designed to encourage
public input from all interested parties
on a broad range of issues that could
help inform any rule or policy that EPA
eventually promulgates or issues,
respectively.

The Agency fully appreciates the
number, the range, and the
interconnectedness of the scientific and
ethical concerns raised especially by
intentional dosing human studies of the
wide range of environmental agents
addressed by EPA’s programs.
Reflecting the breadth of issues that

have been raised, the Agency has
identified specific questions on which it
particularly invites comment. These
questions are intended to help organize
and focus the discussion, but not to
constrain it. Commenters should feel
free to address any other relevant topics
as well.

1. Applicability of existing
standards—a. Is it appropriate to use a
standard intended to guide the conduct
of research (e.g., the Common Rule,
Declaration of Helsinki, or the
Nuremberg Code) to assess the
acceptability for review of completed
research?

b. Is it appropriate to use a standard
intended to guide the conduct of
therapeutic or diagnostic medical
research or to clarify causes of disease,
such as the Declaration of Helsinki, to
assess the acceptability for review of
other kinds of research without
diagnostic or therapeutic intent,
conducted with healthy subjects?

c. Should the Agency apply the same
standard of acceptability independent of
the type of substance tested (e.g.,
pharmaceutical, pesticide, pathogen, or
environmental contaminant)? If not,
how might differing standards be
applied when a single substance has
multiple uses, e.g., as both a pesticide
and a drug?

d. Does it matter who maintains a
standard, or by what process it is
maintained? For example, would it be
appropriate for EPA to accept and apply
a standard maintained by a private, non-
governmental organization, as is the
Declaration of Helsinki?

e. Should the Agency extend the
requirements of the Common Rule to the
conduct of third-party research with
human subjects intended for submission
to EPA? What are the advantages and
disadvantages of conducting a
rulemaking or undertaking other Agency
action for this purpose alone?

2. Should the standard of
acceptability vary depending on the
research design?—a. Should the Agency
apply the same standard of acceptability
independent of whether the research
design involves intentional exposure?
For example, should the same standard
apply to research involving intentional
exposures to human subjects, to
research designed to follow-up
accidental exposure, and to studies of
individuals occupationally or
incidentally exposed?

b. Should the Agency apply the same
standard of acceptability independent of
the level of exposure of the human
subjects? For example, does it matter if
the level of exposure to a chemical is
below the Reference Dose or other
established health standard designed to
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protect the general public? Should the
same standard apply if intentional
exposure to an environmental pollutant
occurs at ambient levels, or at elevated
levels? If research involves intentional
exposure to a pesticide, does it matter
if exposure results from use of the
pesticide in conformity with approved
label directions?

c. Should the Agency apply the same
standard of acceptability independent of
the pathway of exposure? For example,
should the same standard apply when
exposure is oral, or dermal, or by
inhalation?

d. Should the Agency apply the same
standard of acceptability independent of
the effects being evaluated? For
example, should the same standard
apply to a study measuring transitory
changes in blood chemistry or levels of
a substance in urine that applies to
studies measuring longer-lasting
changes? Should the same standard
apply to a study of localized skin
irritation that applies to a study of
systemic dermal toxicity? Should the
same standard apply to studies
measuring organoleptic effects, such as
taste or smell, that applies to studies of
toxic effects? Should the same standard
apply to measurements of toxic effects
and to measurements through genomic
or proteomic assessments?

e. Should conduct of research in
compliance with the provisions of the
Common Rule or another standard for
the protection of human subjects be
accepted as evidence of its ethical
acceptability?

f. Should the Agency consider
whether research has been performed
consistent with an EPA guideline for
data development in determining its
acceptability? For example, EPA has
published guidelines for certain kinds of
human studies required for pesticide
registration; should conduct of a
required study in compliance with an
EPA guideline be accepted as evidence
of its acceptability?

g. Should the Agency apply the same
standard of acceptability independent of
a study’s statistical power?

h. Should the Agency apply the same
standard of acceptability whether or not
a human study design is able to measure
the same endpoints in humans that have
been observed in animal testing of the
same substance? For example, if the
most sensitive adverse effects shown in
animal studies have been detected
through histopathological evaluation of
brain tissue, is subsequent research
involving intentional exposure of
human subjects acceptable?

i. Should the Agency apply the same
standard of acceptability to intentional
dosing studies independent of whether

there are alternative methods of
obtaining data of comparable scientific
merit that would not require deliberate
exposure of humans? If not, to what
extent, if any, should the cost of the
alternate method be a factor?

j- What special considerations, if any,
should the Agency apply in judging the
acceptability of studies when some or
all of the subjects are from populations
likely to be vulnerable to coercion or
undue influence, such as children,
prisoners, pregnant women, mentally
disabled persons, or economically or
educationally disadvantaged persons?

3. Should the standard of
acceptability vary depending on the
provenance of the research?—a. Should
the Agency apply the same standard of
acceptability without regard to who or
what organization sponsors or supports
the research? Since 1991, human
research conducted or supported by the
U.S. government has been subject to the
Common Rule. Should the same
standard apply to research conducted or
supported by others? Should a single
standard apply independent of whether
the sponsor is a commercial enterprise,
a non-profit organization, another
government in the United States (such
as state, tribal, or local), or the
government in another country? Should
the same standard apply without regard
to the test sponsor’s interest in a
regulatory matter that could be affected
by EPA’s consideration of the data?

b. Should the Agency apply the same
standard of acceptability independent of
who or what organization conducts the
research? For example, a research
organization--public or private--holding
a “Federal-Wide Assurance” from the
Department of Health and Human
Services’s Office of Human Research
Protections usually promises to comply
with the Common Rule in all its human
research. Should third-party work
conducted by a research organization
holding a Federal-Wide Assurance be
assessed by the same standard that
applies to other third-party human
research?

c. Should the Agency apply the same
standard of acceptability without regard
to where the research was conducted?
For example, does it matter whether
research is conducted entirely in the
United States or partially in the United
States? If it is conducted outside the
United States, does it matter in what
country it is conducted? What are the
advantages and disadvantages of judging
the acceptability of human studies
based on a single uniform standard
versus prevailing local standards (e.g.,
in different countries)?

d. Should the Agency apply the same
standard of acceptability without regard

to the reasons the research was
conducted? If not, how might the
Agency determine intent?

e. Should the Agency apply the same
standard of acceptability to submitted
research without regard to who
submitted it? For example, should the
same standard apply to submissions
from regulated industry, from public
interest groups, from the public, or from
other governments? Should the Agency
apply the same standard of acceptability
independent of whether the study was
submitted voluntarily, or in response to
a particular regulatory requirement of
EPA?

f. Should the Agency apply the same
standard of acceptability to human
research which is not submitted, but
which the Agency obtains at its own
initiative from the scientific literature or
other sources, independent of how or
where EPA obtains it?

4. Should the standard of
acceptability vary depending on EPA’s
potential use of the data?—a. Should
the Agency apply the same standard of
acceptability independent of whether
the results of the study would support
a more or less stringent regulatory
position? For example, should the same
standard apply whether the data
indicate that the substance tested is
more risky or less risky than is indicated
by other available data?

b. Should the Agency apply the same
standard of acceptability without regard
to how EPA intends to use the results,
e.g., to reduce or remove the traditional
tenfold interspecies uncertainty factor,
to provide an endpoint for use in
calculating a Reference Dose or
Reference Concentration for the test
substance, to provide a dose-response
function for use in quantitative risk
assessment, or for some other purpose?

5. Should the standard of
acceptability vary depending on EPA’s
assessment of the risks and benefits of
the research to the subjects or to
society?™—a. Should the Agency apply a
standard of acceptability based on a
comparison of the anticipated benefits
of the research in relation to the risks to
human subjects, provided the risks are
minimized and informed consent is
obtained?

b. Should the Agency independently
assess the risks of the research to the
subjects and the benefits of the research
to the research subjects or to society, or
should it defer to the judgment of
Institutional Review Boards or similar
oversight panels?

c. If EPA were to assess
independently the risks and benefits of
human research, on what range of
information should it base its
assessment? How might EPA obtain
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information relevant to such an
assessment?

6. How should the Agency implement
standards of acceptability?’—a. To what
extent and how should the submitter of
research with human subjects to EPA be
required to document or otherwise
demonstrate compliance with
appropriate standards for the protection
of human research subjects, e.g., fully
informed and fully voluntary
participation, and independent
oversight of research design and
conduct by an Institutional Review
Board or comparable entity?

b. How should the Agency determine
compliance with an appropriate
standard for human research data which
is not submitted, but which it obtains
from the scientific literature or other
sources?

c. To what extent should new
standards be applied to research which
has already been conducted, or is
underway? Should a different standard
be applied to such research? Does
fairness require a period of transition to
any new rule or standards of
acceptability, or do other considerations
override that factor?

d. Should the Agency apply the same
standard of acceptability to research
already submitted to or obtained by EPA
and to research newly submitted to or
obtained by EPA? Does it matter if the
submitted research was conducted for
the specific regulatory purpose at hand
or for other purposes (even though the
study was conducted after EPA issued a
policy on human testing)? Does fairness
require a period of transition to any new
rule or standards of acceptability, or do
other considerations override that
factor?

e. Is rulemaking needed at all? Would
it be better to address the issues
surrounding acceptance of human
research, or some of them, by other
means, such as policy statements or
internal guidelines?

1V. Statutory and Executive Order
Reviews

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
it has been determined that this ANPR
is a ““significant regulatory action”
under section 3(f) of the Executive
Order. The Agency therefore submitted
this document to OMB for the 10-day
review period afforded under this
Executive Order. Any changes made in
response to OMB comments during that
review have been documented in the
public docket as required by the
Executive Order.

Since this ANPR does not impose any
requirements, and instead seeks

comments and suggestions for the
Agency to consider in developing a
subsequent notice of proposed
rulemaking, the various other review
requirements that apply when an agency
imposes requirements do not apply to
this action.

As part of your comments on this
ANPR you may include any comments
or information that you have regarding
these requirements. In particular, any
comments or information that would
help the Agency to assess the potential
impact of a rule on small entities
pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.); to
consider voluntary consensus standards
pursuant to section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note);
or to consider environmental health or
safety effects on children pursuant to
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997). The
Agency will consider such comments
during the development of any
subsequent notice of proposed
rulemaking as it takes appropriate steps
to address any applicable requirements.

List of Subjects

Environmental protection, Protection
of human research subjects.

Dated: April 29, 2003.
Christine T. Whitman,
Administrator.
[FR Doc. 03—11002 Filed 5-6-03; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MD136-3091b; FRL-7484-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Amendments to State Il
Vapor Recovery at Gasoline
Dispensing Facilities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Maryland for the purpose of amending
the regulations pertaining to Stage II
Vapor Recovery at Gasoline Dispensing
Stations. In the Final Rules section of
this Federal Register, EPA is approving
the State’s SIP submittal as a direct final

rule without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by June 6, 2003.

ADDRESSES: Written comments should
be addressed to Makeba Morris, Acting
Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Maryland Department of the
Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Kathleen Anderson, (215) 814—2173, or
by e-mail at
anderson.kathleen@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication. Please note that if EPA
receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

Dated: April 9, 2003.
James W. Newsom,
Regional Administrator, Region III.
[FR Doc. 03-11184 Filed 5—-6—-03; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[PA188-4205b; FRL-7482-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Two Individual
Sources

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania to
establish and require reasonably
available control technology (RACT) for
two major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in Pennsylvania. The two
major sources are Dominion Trans Inc.,
and Textron Lycoming. In the Final
Rules section of this Federal Register,
EPA is approving the State’s SIP
submittal as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this action, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by June 6, 2003.

ADDRESSES: Written comments should
be addressed to Makeba Morris, Acting
Branch Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
Pennsylvania Department of
Environmental Resources Bureau of Air
Quality Control, PO Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, Pennsylvania’s Approval of VOC
and NOx RACT Determinations for Two
Individual Sources, that is located in the
“Rules and Regulations” section of this
Federal Register publication. Please
note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt

as final those provisions of the rule that
are not the subject of an adverse
comment.

Dated: April 4, 2003.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 03—-11182 Filed 5-6—03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1156; MM Docket No. 02-301, RM—
10578]

Radio Broadcasting Services; Broken
Bow, OK

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; dismissal.

SUMMARY: In response to a Notice of
Proposed Rule Making, 67 FR 64598
(October 21, 2002), this Report and
Order dismisses the Petition for Rule
Making in MM Docket No. 02-301
proposing to allot Channel 232A to
Broken Bow, Oklahoma. The petitioner
had requested this dismissal.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 02-301,
adopted April 15, 2003, and released
April 17, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC, 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone 202

863—2893, facsimile (202) 863—2898, or
via e-mail qualexint@aol.com.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03—11225 Filed 5—-6—-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 572
[Docket No. NHTSA-03-15089]
RIN 2127-A158

Anthropomorphic Test Devices; Hybrid
Il 6-Year-Old Weighted Child Test
Dummy

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
amend 49 CFR part 572 by adding a
weighted version of the current Hybrid
III six-year-old child size dummy (H-
1116C). The weighted dummy would
weigh 62 pounds, ten pounds more than
the H-III6C dummy. The drawings and
specifications for the weighted dummy
would be the same as those for the H-
M16C dummy, except for added masses
at the thoracic spine and at the base of
the lumbar spine. The agency issued an
NPRM in May 2002 proposing to use the
weighted dummy in the agency’s
compliance tests of child restraint
systems recommended for use by larger
children, i.e., children from 50 to 65
pounds. Today’s document proposes
specifications and calibration
procedures for the weighted test dummy
described in that NPRM.
DATES: Comments must be received by
July 7, 2003.
ADDRESSES: Comments should refer to
the docket number above and be
submitted to Docket Management, Room
PL-401, 400 Seventh Street, SW.,
Washington, DC 20590. Docket hours
are from 10 a.m. to 5 p.m. See
Supplementary Information section for
electronic access and filing addresses.
FOR FURTHER INFORMATION CONTACT: For
technical and policy issues, Stan
Backaitis, NHTSA Office of
Crashworthiness Standards, at 202—366—
4912.

For legal issues, Deirdre R. Fujita,
NHTSA Office of the Chief Counsel, at
202—-366-2992.
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Both officials can be reached by mail
at the National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:

Table of Contents
1. Background
A. The Hybrid III Six-Year-Old Test
Dummy
B. The Need for a Heavier Child Dummy
C. NPRM on Standard No. 213
II. Alternatives Considered
A. Objectives for the Weighted Dummy
B. Weighting Concepts
C. Evaluation of the Weighted Dummy
1. Calibration Tests
2. Torso Flexion Tests
3. Sled Tests
4. Overall Assessment
III. Agency Proposal
IV. Costs
V. Benefits
VL. Lead Time
VII. Rulemaking Analyses and Notices

I. Background

A. The Hybrid III 6-Year-Old Test
Dummy

On January 13, 2000, NHTSA issued
a final rule establishing specifications
and test procedures for a new, more
advanced six-year-old child test dummy
(H-1II6C).1 The agency determined that
a new six-year-old dummy was needed
to evaluate the risks of air bag
deployment for children, particularly
for unrestrained children. The agency
adopted the H-III6C dummy because it
had a more humanlike impact response
than the six-year-old dummies that
existed at that time, and because it
allowed the assessment of the potential
for more types of injuries. The agency
also concluded that the H-ITI6C dummy
would provide greater and more useful
information in a variety of automotive
impact environments to better evaluate
child safety.

B. The Need for a Heavier Child Dummy

Research has shown that children,
even those older than six years, do not
fit properly in adult vehicle seats, and
that adult belt restraint systems cannot
be properly applied over the load
bearing structural parts of children’s
torsos.2 Moreover, both the National
Transportation Safety Board (NTSB)3
and the “Blue Ribbon Panel II:
Protecting Our Older Child

165 FR 2059.

2Kathleen DeSantis Klinich, et al., “Study of
Older Child Restraint/Booster Seat Fit and NASS
Injury Analysis,” Technical Report, DOT HS 80
248, NHTSA/VRTC, November 1994.

3NTSB, Safety Recommendation H-96-25, Study
on Advanced Air Bags, Safety Belts and Child
Restraint Issues, September 1996. A copy of this
document has been placed in the docket.

Passengers”’ 4+ have recommended that
older children be restrained in child
safety seats, booster seats, or safety belts
appropriate for their size and weight.
Both recommended also that a
universally acceptable crash test
dummy approximating a ten-year-old
child should be developed. In addition,
child restraint manufacturers, while
attempting to develop specialized child
restraint systems and booster seats for
larger children, have found themselves
hampered in this effort by not having an
appropriately sized dummy.

In March 2000, NHTSA responded to
these needs by asking the Society of
Automotive Engineers (SAE) to take the
lead in developing a Hybrid III ten-year-
old child size dummy. This effort
received a further boost from Congress
on November 1, 2000, when the
Transportation Recall Enhancement,
Accountability, and Documentation
(TREAD) Act was enacted.5 Section 14
of the TREAD Act directs NHTSA to
consider whether to require the use of
anthropomorphic test devices that
“represent a greater range of sizes of
children, including the need to require
the use of an anthropomorphic test
device that is representative of a ten-
year-old child * * * .” Further, on
December 4, 2002, Congress enacted
Pub. L. 107-318 (Dec. 4, 2002; 116 Stat.
2772) (““Anton’s Law”’). Section 4 of
Pub. L. 107-318 directs that—

(a) Not later than 24 months after the date
of the enactment of this Act, the Secretary
shall develop and evaluate an
anthropomorphic test device that simulates a
10-year-old child for use in testing child
restraints used in passenger motor vehicles.

(b) Within 1 year following the
development and evaluation carried out
under subsection (a), the Secretary shall
initiate a rulemaking proceeding for the
adoption of an anthropomorphic test device
as developed under subsection (a).

Responding to NHTSA'’s call, the SAE
designed and developed a Hybrid III
ten-year-old child size dummy weighing
approximately 76 pounds. In
accordance with the agency’s
rulemaking and research plans and in
furtherance of Section 4 of Pub. L. 107—
318, NHTSA is evaluating the dummy
for incorporation into Part 572.
However, the evaluation will take time,
as necessary design modifications are

4Recommendations of the Blue Ribbon Panel II:
Protecting Our Older Child Passengers, March 15,
1999. The panel was announced by Transportation
Secretary Rodney Slater and Ricardo Martinez,
M.D., NHTSA Administrator, on November 19,
1998, with a mission of recommending ways to
increase the use of age- and size-appropriate
occupant restraints by children ages four through
fifteen whenever they are riding in a motor vehicle.
These recommendations can be found at http://
www.actsinc.org/whatsnew_6.cfm.

5Public Law 106—414, 114 Stat. 1800.

usually necessary for a dummy to be
suitable for incorporation into 49 CFR
part 572. In the meantime, child
restraint system manufacturers will still
need a dummy approximating children
in the seven to eight year old age
bracket, i.e., children above 50 pounds.
To meet this need, the agency is
considering a weighted version of the
current H-TII6C dummy, one that
weighs approximately 62 pounds
instead of the 52-pound weight of the
H-11I6C dummy.

C. NPRM on Standard No. 213

The agency issued an NPRM in May
2002 proposing a number of changes to
Standard No. 213 in response to Section
14 of the TREAD Act, including a
proposal to use the weighted dummy in
the agency’s compliance tests of child
restraint systems recommended for use
by larger children, i.e., children from 50
to 65 pounds. (67 FR 21806; May 1,
2002; Docket No. 02—-11707.) The use of
the dummy was viewed as an interim
measure until such time that the Hybrid
III ten-year-old dummy becomes
available. The agency proposed that the
dummy would be used in Standard No.
213’s dynamic testing to measure the
forces that are sustained by the
dummy’s head, neck, and chest when
restrained by the child restraint in a
simulated crash. Standard No. 213
would require the child restraint to limit
the forces to specified levels. In
addition, it was proposed that the
dummy would be used to assess the
restraint’s ability to maintain structural
integrity in a crash when the dummy is
restrained in it, and to limit excursion
of the dummy’s head, torso and knees.

Today’s document proposes to
incorporate into Part 572 the weighted
six-year-old dummy that was described
in the May 2002 NPRM. That dummy
has extensive instrumentation to
measure the potential for injuries to the
head, the upper and lower ends of the
neck, and the chest, as well as other
areas of the dummy. Comments were
requested and received by the agency on
the suitability of the weighted,
instrumented dummy for use in
Standard No. 213 compliance tests of
booster seats and other child restraints
recommended for use by children
weighing over 50 lb.

Some commenters on the May 2002
NPRM expressed concerns or questions
about using the dummy’s injury
assessment capabilities in Standard No.
213 compliance tests. Some commenters
suggested that the weighted dummy
does not adequately represent a child in
the seven- to eight-year-old age bracket,
and that the dummy should thus not be
used in the compliance tests because it
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would add little, if anything, to child
passenger safety. Some suggested that
the agency should focus on developing
the Hybrid III ten-year-old dummy
instead. Others suggested that the
weighted six-year-old dummy be used
only to assess the structural integrity of
child restraints, and not to assess the
crash forces imposed in the dynamic
test.

The agency is considering all the
comments on the May 2002 NPRM and
will respond to them in the follow-on
document to the NPRM. Today’s NPRM
proposes specifications for the weighted
dummy simply to complement the May
2002 NPRM, i.e., this document
completes the dummy specifications
called for in the May NPRM. By issuing
this document, the agency does not
intend to imply that it has concluded
that the instrumented dummy will be
fully used in Standard No. 213
compliance tests, with all its
measurement capabilities. A final rule
on the use of the weighted dummy in
Standard No. 213 compliance tests,
assuming the agency adopts such a
provision in a final rule, will address all
issues concerning the full or limited use
of the dummy. Further, a final rule
adopting the dummy into Part 572 will
likely parallel NHTSA’s final rule
concerning use of the dummy in
Standard No. 213.

II. Alternatives Considered
A. Objectives for the Weighted Dummy

The agency defined the following
objectives for the weighted six-year-old
child size dummy:

1. Develop a method for increasing
the weight of the current H-III6C
dummy from 52 pounds to over 60
pounds.

2. The system used to add weight to
the H-III6C dummy must not interfere
with the restraint system being used,
and must not distort the kinematics and
impact response of the dummy.

3. The weighted dummy must have
sufficient durability in the intended
impact exposures.

4. The weighted dummy must have
repeatability and reproducibility in
calibration and sled tests comparable to
that of the H-III6C dummy.

5. The weighted dummy must be
backed up with sufficient design and
performance data to support its
incorporation into 49 CFR part 572.

6. The weighted dummy must be
useful in assessing the structural
integrity of child restraints in dynamic
testing.

B. Weighting Concepts

The agency evaluated several
weighting concepts for developing a
weighted H-III6C dummy. Initially, the
agency placed a weighted vest on the
dummy. However, upon inspecting this
system, the agency determined that use
of such a vest would be unacceptable in
compliance testing. Since the weights
are not rigidly attached to the dummy,
they could rattle or even slap during
dynamic tests, possibly interfering with
the dummy’s instrumentation
responses. In addition, the vest, loaded
with weighting materials, was
somewhat bulky. The agency was
concerned that this bulkiness could
affect the positioning of the dummy and
compromise the effectiveness of the
tested restraint system.

NHTSA then considered mounting
ballasts directly on the dummy’s
interior structure. The agency designed
carbon steel masses (about 9 pounds)
that could be rigidly mounted on the
dummy’s spine and pelvis. However,
this resulted in the elevation of the
upper torso by 1 inch. The agency
determined that a more uniform
distribution of the added weight
between the upper and lower torso
halves, and less elevation of the upper
torso with respect to the lower torso,
were necessary.

The agency discovered that a more
uniform mass distribution, and a
lowering of the upper torso, could be
achieved through the use of a dense
Tungsten alloy material. The increased
density of the Tungsten alloy allowed
each of the weights to be reduced in size
as compared to the carbon steel weights.
The dummy’s seated height was
increased by only 0.7 inch, while the
carbon steel weights increased the
dummy’s seated height by 1 inch. The
agency also was able to design the
Tungsten alloy weights to distribute the
added weight more uniformly between
the upper and lower torso halves. The
Tungsten alloy material allowed the
agency to increase the added weight of
the bottom of the lumbar spine
(hereinafter referred to as “pelvis”) from
3.8 pounds to 4.9 pounds while
maintaining the thoracic spine weight
increase at 5.2 pounds.®

The agency’s preliminary testing and
evaluation of the dummy with the
Tungsten alloy weights attached to the
thoracic spine and pelvis has indicated
responses comparable to the responses
of the H-III6C dummy. Therefore, the
agency has tentatively concluded that
attaching Tungsten alloy weights to the

6 The spine weights consist of two 2.6-pound
plates, one on each lateral side of the thoracic
spine.

H-III6C dummy’s thoracic spine and
pelvis met the agency’s objectives for a
weighted six-year-old child size dummy
outlined above.

C. Evaluation of the Weighted Dummy

The agency subjected the weighted
dummy to two types of impact
evaluations in the laboratory
environment: component calibration
tests and sled tests.

Component calibration tests were
conducted to compare the performance
of the weighted dummy with that of the
H-II16C dummy. The agency followed
the calibration test procedures specified
for the H-III6C dummy in 49 CFR part
572 subpart N. Since masses were added
to the dummy’s upper and lower torso,
the agency limited its evaluation of the
weighted dummy for certification
responses to the thorax impact
(specified in 49 CFR 572.124) and torso
flexion (49 CFR 572.125) tests. Since the
added weights would not influence the
head drop, neck flexion and extension,
and knee impact calibration tests, the
agency did not conduct these tests with
the weighted dummy.

The agency conducted ten high
acceleration (HYGE) sled tests with both
the H-III6C and the weighted dummies
in seating configurations with adult
restraint systems and belt positioning
booster seats. All tests were performed
using the Standard No. 213 pulse (24 G,
30 mph) and sled mounted seating buck.
The dummies were seated in Century
Breverra Metro and Graco Cherished
Cargo booster seats and restrained with
a 1999 Pontiac Grand Am rear seat lap/
shoulder belts for all tests. One set of
tests with the Century Breverra Metro
booster seats was performed without
belt retractors.

1. Calibration Tests

To evaluate the dummy’s
repeatability, structural integrity, and
durability, the agency performed seven
thorax impacts with the weighted
dummy. The first four thorax calibration
tests were conducted prior to a series of
six Standard No. 213 sled tests. Three
additional tests were conducted after
the sled tests. The test results are
detailed in NHTSA’s Technical Report
entitled “Evaluation of the Weighted
Hybrid III Six-Year-Old Child Dummy”
(October, 2001, Docket No. NHTSA—
2002—11707-2). The results indicate the
following responses.

The chest deflection responses of the
weighted dummy met the calibration
limits for the H-II16C dummy in all
tests. However, the average chest
deflection for the weighted dummy was
approximately 41 mm, which is 1 mm
below the target deflection of 42 mm
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specified for the H-III6C dummy. Since
these results were based upon only one
dummy, the agency has tentatively
concluded that it should retain the 38—
46 mm chest deflection specification.

The peak pendulum force responses
in the weighted dummy’s thoracic
deflection range of 38—46 mm met the
specifications for the H-III6C dummy in
all tests. However, the average response
was close to the upper limit of the
specified corridor. Accordingly, the data
suggest that, to assure better centering of
the response specification, the H-III16C
dummy corridor be changed from 1150—
1380 N to 1225-1455 N for the weighted
dummy.

The H-III6C specifications also
require that the peak pendulum force
during the thoracic deflection range of
12.5-38 mm not exceed by more than 5
percent the value of the peak force
during the deflection range of 38—46
mm. The weighted dummy did not
consistently meet this specification
during NHTSA'’s testing. Accordingly,
the data suggest that the H-III6C
dummy limit be changed from 5 percent
to 10 percent for the weighted dummy.

The internal hysteresis responses of
the weighted dummy met the
specifications for the H—III6C dummy
in all tests. Accordingly, the data
suggest that the H-III6C dummy
specification for internal hysteresis of
65—85 percent be retained for the
weighted dummy.

2. Torso Flexion Tests

The agency performed six torso
flexion tests with the weighted dummy,
two tests prior to and four following a
series of six Standard No. 213 sled tests.
The test results are detailed in the
October 2001 Technical Report noted
above. The results indicate that the
durability and structural integrity of the

weighted dummy were not
compromised by the added weight
during the test series. However, the test
data indicate that the weighted dummy
did not meet the established flexion
force corridors for the H-III6C dummy.
The agency’s torso flexion test responses
with the weighted dummy also indicate
the following.

The initial average torso setup angle
for the weighted dummy in the absence
of external support was 31.2 degrees.
This is higher than the maximum value
of 22 degrees specified for the H-III6C
dummy. The additional mass located on
the spine box of the weighted dummy
is responsible for the increase in the
initial torso setup angle. Accordingly,
the data suggest that the following
specification be added for the weighted
dummy torso flexion test:

Remove the external support and wait two
minutes. Measure the initial orientation of
the Torso reference plane of the seated
dummy as shown in Figure S2. This initial
torso orientation angle may not exceed 32
degrees.

The agency also notes that the initial
torso angle exhibited very good
repeatability, with a coefficient of
variation (CV) of 4.1 percent.

The weighted dummy torso in 45-
degree flexion tests yielded an average
resistance force of 103 N (23.2 1bf) with
a standard deviation of 4 N (0.9 1bf).
This is significantly lower than the
resistance force of 173.5 + 26.5 N (39 +
6 1bf) specified for the H-III6C dummy.
Accordingly, the data suggest that the
H-III6C dummy resistance force
specification be changed from 173.5
26.5 N (39 £ 6 Ibf) to 105 + 20 N (23
* 4.5 1bf) for the weighted dummy.” The
agency also notes that the weighted
dummy exhibited very good
repeatability of resistance force in the

flexion tests, yielding a CV of 3.8
percent.

The H-ITI6C dummy specifications
require the torso to return within 8
degrees of the initial torso position upon
removal of the flexion force. The
weighted dummy met this specification
in all tests. Accordingly, the data
suggest that this specification be
retained for the weighted dummy.

3. Sled Tests

The agency conducted HYGE sled
tests using the Standard No. 213 pulse
(24 G, 30 mph). The sled buck was
equipped with a Standard No. 213
bench seat. The H-III6C and weighted
dummies were seated side by side in
Century Breverra Metro booster seats
and restrained with 1999 Pontiac Grand
Am rear seat lap/shoulder belts for all
the sled tests. No shoulder belt routing
clips or top tethers were used with any
of the booster seats. To determine
possible variability that may occur with
shoulder belt retractors, the agency
performed three tests with each dummy
in the Century Breverra Metro restraint
system both with and without the
shoulder belt retractors.

The response data of the H-III6C and
weighted dummies are summarized in
the table below. The CV for most of the
measurements listed indicates relatively
comparable responses for the two
dummies. Differences, such as higher
chest deflection and higher belt loading
for the weighted dummy, can be
explained by the weighted dummy’s
increased mass. The shapes of the
response curves, found in the October
2001 Technical Report, reflect
reasonably comparable tracking of the
loading responses vs. time for the same
dummy seating and restraint
configuration.

H-I116C AND WEIGHTED DUMMIES’ RESPONSES IN BOOSTER SEATS

Century Breverra Metro without Century Breverra Metro with
shoulder belt retractor shoulder belt retractor
H-116C Weighted H-116C Weighted
dummy dummy dummy dummy
HIC 15:
F =T = T T PP PRSPPI 241 177 303 261
PEICENT CV it 5.2 9.5 4.9 4.6
HIC Unlimited:
AVEIAGE .eieieiitiieeie ittt ettt e e et e e e n e e e n e e e e annee 657 554 733 695
Percent CV 7.6 4.5 4.4 7.3
Nij:
AVEBIATE .ttt e e e e e e e 1.01 0.83 0.93 0.93
PerCENT CV et 10.9 8.6 7.5 5.9
Neck Peak Tension (N):
AVETAGE ottt 2,455 1,858 2,281 2,276
PerCent CV ..o 224 13.0 7.9 15.9

7 Since NHTSA had to base this proposed
performance range specification on data from only
a single dummy, the agency used 5 standard

deviations to calculate the upper and lower limits.

The agency believes that this range is comparable
to that for the H-III6C and will be sufficient to

accommodate the flexion responses from other
dummy tests in the future.
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H-I116C AND WEIGHTED DUMMIES’ RESPONSES IN BOOSTER SEATS—Continued

Century Breverra Metro without Century Breverra Metro with
shoulder belt retractor shoulder belt retractor
H-116C Weighted H-116C Weighted
dummy dummy dummy dummy
Chest Deflection (mm):
Average ....... 29.8 38.0 29.0 36.6
Percent CV 5.4 7.9 10.5 5.0
Chest Acceleration (g):
AVEIAOE ittt et e e e e e e e e e e et e e e e s e e e e e n b ee e e e s 45.93 48.58 50.15 49.23
PrCENt CV ot 10.9 6.9 11 7.7
Shoulder Belt Load (N):
F Y=Y - Vo [PPSR UPR 4,486 5,498 4,632 5,770
PEICENT CV ot 10.8 7.2 23 4.3
Head Excursion (mm):
F =T = Vo T PP PPR PP 494 483 523 492
PerCENt CV oottt 5.1 3.1 0.7 2.3
Knee Excursion (mm):
AVEIAGE .ttt e e e e e e s 630 652 641 670
PEICENT CV ittt 2.4 0.8 1.0 3.0

Both the Head Injury Criteria (HIC) 15
and HIC unlimited average values were
lower for the weighted dummy than for
the H-III6C dummy. The weighted
dummy measured average HIC 15 values
of 177 and 261 for tests without and
with a shoulder belt retractor,
respectively, while the H-III6C dummy
measured average values of 241 and
303. The weighted dummy measured
average HIC unlimited values of 554 and
695 for tests without and with a
shoulder belt retractor, respectively,
while the H-TII6C dummy measured
average values of 657 and 733. It is to
be noted that both dummies recorded
higher HIC averages when a shoulder
belt retractor was used. The agency
believes this is due to the sudden
jerking loads imposed on the dummies
when the retractor locks.

Neck tension and neck injury criteria
(Nij) averages also were lower for the
weighted dummy than for the H-III6C
dummy in tests with and without
shoulder belt retractors. Without a
shoulder belt retractor, the weighted
dummy measured an average Nij value
of 0.83 and a peak neck tension of 1858
N (418 1bf), while the H-III6C dummy
measured an average Nij value of 1.01
and a peak neck tension of 2455 N (552
Ibf). With a shoulder belt retractor, both
the weighted dummy and the H-III6C
dummy measured an average Nij value
of 0.93, and their peak neck tension
values were similar as well: 2276 N (512
1bf) for the weighted dummy and 2281
N (513 1bf) for the H-III6C dummy.
Based on these responses, the agency
has tentatively concluded that the
weighted dummy will produce either
very similar or somewhat lower neck
response values than those of the H-
116C dummy.

The weighted dummy also measured
a greater average chest deflection than
the H-III6C dummy in tests without and
with a shoulder belt retractor. In tests
without a retractor, the weighted
dummy average chest deflection was 8.2
mm greater than the H-III6C dummy
average (38.0 mm compared to 29.8
mm). In tests with a retractor, the
weighted dummy average chest
deflection was 7.6 mm greater than the
H-III6C dummy average (36.6 mm
compared to 29.0 mm).

The weighted dummy recorded higher
shoulder belt loads than the H-III6C
dummy. The weighted dummy
measured average shoulder belt loads of
5498 N and 5770 N in tests without and
with a retractor, respectively, while the
H-III6C dummy measured average loads
of 4486 N and 4632 N. The agency
believes that the weighted dummy’s
higher average chest deflection and
shoulder belt loads can be attributed to
greater torso mass.

The weighted dummy average chest
acceleration was slightly greater than
the H-II16C dummy average in tests
without a retractor (48.58 g compared to
45.93 g). However, in tests with a
retractor, the H-III6C dummy average
chest acceleration was slightly greater
than the weighted dummy average
(50.15 g compared to 49.23 g).

The weighted dummy average
forward head excursion value was 11
mm lower than the H-III6C dummy
average value (483 mm compared to 494
mm) in tests without a retractor. In tests
with a retractor, the weighted dummy
average head excursion value was 31
mm less than the H-III6C dummy
average value (492 mm compared to 523
mim).

Conversely, the weighted dummy
average knee excursion value was 22

mm greater than the H-III6C dummy
average value in tests without a retractor
(652 mm compared to 630 mm). In tests
with a retractor, the weighted dummy
average knee excursion value was 29
mm greater than the H-III6C dummy
average value (670 mm compared to 641
mm).

The head kinematics during the sled
tests were similar for both dummies.
The chins of both dummies exhibited
contact into the chests in all tests.
Furthermore, both dummies tended to
shift into the “pike” position (legs and
torso pitching forward) during the
rebound response. However, this leg
flexion did not seem to have a
significant bearing on the dummies’
performance.

4. Overall Assessment

NHTSA’s evaluation of the two
dummies has led the agency to the
following tentative conclusions.

The weighted dummy response to
thorax impacts and torso flexion tests
was slightly different from that of the
H-II16C dummy. Accordingly, the
agency has tentatively concluded that to
better fit the weighted dummy’s
response within the calibration
corridors, the response boundaries for
thorax impact and torso flexion would
need to be slightly adjusted. However,
the agency believes that the
performance corridors for the head
drop, neck flexion and extension, and
knee impact tests would require no
alteration.

The weighted dummy response to
thorax impacts and torso flexion tests
were similar before and after a series of
six sled tests using the Standard No. 213
pulse. These tests indicate that the
consistency of the dummy’s impact



24422

Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003 /Proposed Rules

response was not affected by the impact
exposures during the sled tests.

The agency noted no structural
integrity, durability, or noise and
vibration issues during component and
sled testing of the proposed weighted
dummy.

In identical test environments, both
the weighted dummy and the H-III6C
dummy produced relatively comparable
responses when the effects of the
weighted dummy’s increased mass in
the upper and lower torso were taken
into account.

Average HIC and neck tension values
were lower for the weighted dummy
than for the H-III6C dummy, while
average chest deflection and shoulder
belt loads were greater for the weighted
dummy than for the H-III6C dummy.

HIC values were greater for both
dummies when a shoulder belt retractor
was used. Shoulder belt load averages
and chest accelerations also increased
slightly when a retractor was used.

The two dummies exhibited similar
kinematics during sled testing. Chin-to-
chest contact was observed in all tests
with both dummies. No contact between
the head and knees was detected in any
of the tests. The dummies appeared to
interface the structure of the child
restraints in a similar manner.

III. Agency Proposal

Based on the results of the test and
evaluation program discussed above, the
agency has tentatively concluded that
the weighted dummy is sufficient for
evaluating the dynamic performance of
child restraint systems designed for
children over 50 pounds. If Standard
No. 213 is amended to apply to child
restraints for children over 50 Ib as
proposed in the May 2002 NPRM, the
weighted dummy should be able to
serve the interim needs of the agency
until the Hybrid III ten-year-old size
dummy is ready for incorporation.
Accordingly, the agency is proposing to
incorporate the weighted six-year-old
size dummy into 49 CFR part 572 as
subpart S.

The drawings and specifications for
the weighted dummy would be the same
as the drawings and specifications for
the H-II16C dummy in 49 CFR part 572
subpart N, except for the following
differences.

First, the drawings for the weighted
dummy’s upper torso assembly and
lower torso assembly would be changed
to include the spine box weighting
plates and pelvis weighting spacer.

Second, in the thorax assembly and
test procedure specifications (49 CFR
572.124(b)(1)); the peak force
specification within the specified
compression corridor would be changed

from 1150-1380 N (259-310 1bf) to
1225-1455 N (275-327 1bf); and the
peak force specification after 12.5 mm
(0.5 in) of sternum displacement would
be changed from not more than 5
percent of the value of the peak force
measured within the required
displacement limit to not more than 10
percent of that value.

Third, in the upper and lower torso
assemblies specifications (49 CFR
572.125(b)(1)), the specification for the
force applied as shown in Figure S2
would be changed from 147-200 N (33—
45 Ibf) to 85-125 N (18.5-27.5 1bf).

Fourth, in the upper and lower torso
assemblies test procedure specifications
(49 CFR 572.125(c)(5)), the initial torso
orientation angle specification would be
changed from 22 degrees to 32 degrees.

A copy of the Procedures for
Assembly, Disassembly, and Inspection
(September 2002) for the dummy, and
copies of the Parts List and Drawings for
the H-III6CW, Alpha Version
(September 13, 2002) can be found in
the docket for this NPRM.

1V. Costs

The agency estimates that the base
cost of the new weighted six-year-old
child size dummy would be $31,170.
The cost of an uninstrumented H-II16C
dummy is approximately $30,000.8 The
cost difference of $1,170 is as follows:
raw tungsten alloy materials for the
weights is approximately $270 for the
lumbar spacer weight and $240 for each
of the two spine weights. The
fabrication of the parts requires
approximately 12 hours of machinist
labor at a cost of $35 per hour, for a total
of $420. Instrumentation would add
approximately $25,000 to $41,000 to the
cost of the dummy, depending on the
amount of data desired.

V. Benefits

At this time, the agency has not
quantified any benefits to the public
from this rulemaking. The availability of
a weighted six-year-old child size
dummy would provide a more suitable,
repeatable, and objective test tool to the
automotive safety community for
development of improved safety
environments for older children in
motor vehicle crashes than the
unweighted dummy. It also would
facilitate the future certification of
booster seats and child restraint systems
designed for children up to
approximately 65 pounds.

8 See the H-TII6C dummy final rule at 65 FR 2064
(January 13, 2000).

VI. Lead Time

The agency believes that lead time is
not a major factor for upweighting the
H-1II6C. The addition of the dummy to
Part 572 will not affect manufacturers’
compliance obligations with respect to
the Federal motor vehicle safety
standards.

VII. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866 and the Department of
Transportation’s (DOT) regulatory
policies and procedures (44 FR 11034,
February 26, 1979). The Office of
Management and Budget did not review
this rulemaking document under
Executive Order 12866. This rulemaking
action has been determined not to be
significant under the DOT’s Regulatory
Policies and Procedures.

This document proposes to amend 49
CFR part 572 by adding design and
performance specifications for a
weighted six-year-old child dummy that
the agency may use in the Federal motor
vehicle safety standards. If this
proposed rule becomes final, it would
affect only those businesses that choose
to manufacture or test with the dummy.
It would not impose any requirements
on anyone.
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The cost of an uninstrumented H-
1II6C dummy is approximately $30,000.9
The cost of the raw tungsten alloy
materials for the weights is $270 for the
lumbar spacer weight and $240 for each
spine weight. The fabrication of the
parts requires approximately 12 hours of
machinist labor at a cost of $35 per
hour. Accordingly, the agency estimates
that the cost of an H-III6CW dummy is
$31,170. Instrumentation would add
approximately $25,000 to $41,000 to the
cost of the dummy, depending on the
amount of instrumentation.

Because the economic impacts of this
proposal are so minimal, no further
regulatory evaluation is necessary.

B. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Small Business
Administration’s regulations at 13 CFR
part 121 define a small business, in part,
as a business entity ‘“which operates
primarily within the United States.” (13
CFR 121.105(a)). No regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

NHTSA has considered the effects of
this rulemaking under the Regulatory
Flexibility Act. I hereby certify that the
proposed amendment would not have a
significant economic impact on a
substantial number of small entities.
The proposed amendment would not
impose or rescind any requirements on
anyone. Therefore, it would not have a
significant economic impact on a
substantial number of small entities.

C. National Environmental Policy Act

NHTSA has analyzed this rule for the
purposes of the National Environmental
Policy Act and determined that it will
not have any significant impact on the
quality of the human environment.

9 See the H-III6C dummy final rule at 65 FR 2064
(January 13, 2000).

D. Executive Order 13132 (Federalism)

Executive Order 13132 requires
NHTSA to develop an accountable
process to ensure ‘“‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, the agency consults with
State and local governments, or the
agency consults with State and local
officials early in the process of
developing the proposed regulation.
NHTSA also may not issue a regulation
with Federalism implications and that
preempts State law unless the agency
consults with State and local officials
early in the process of developing the
proposed regulation.

NHTSA has analyzed this proposed
amendment in accordance with the
principles and criteria set forth in
Executive Order 13132. The agency has
determined that this rule does not have
sufficient federalism implications to
warrant consultation and the

preparation of a Federalism Assessment.

E. Civil Justice Reform

This proposed rule would not have
any retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the state requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending, or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, a person is not required to
respond to a collection of information
by a Federal agency unless the
collection displays a valid control
number from the Office of Management
and Budget (OMB). This proposed rule
would not have any requirements that
are considered to be information
collection requirements as defined by
the OMB in 5 CFR part 1320.

G. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs NHTSA to use voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs NHTSA to provide
Congress, through OMB, explanations
when the agency decides not to use
available and applicable voluntary
consensus standards.

The H-1II6C dummy, which is the
dummy upon which the weighted
dummy is based, was developed under
the auspices of the SAE. All relevant
SAE standards were reviewed as part of
the development process. The following
voluntary consensus standards have
been used in developing the H-III6C
dummy and the weighted dummy
proposed in today’s document: SAE
Recommended Practice J211-1995
Instrumentation for Impact Tests—Parts
1 and 2, dated March, 1995; and SAE
J1733 Information Report, titled “Sign
Convention for Vehicle Crash Testing”,
dated December 1994.

H. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, Federal requires
agencies to prepare a written assessment
of the costs, benefits, and other effects
of proposed or final rules that include
a Federal mandate likly to result in the
expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually (adjusted for inflation
with base year of 1995). Before
promulgating a NHTSA rule for which
a written statement is needed, section
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205 of the UMRA generally requires the
agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This proposed rule would not impose
any unfunded mandates under the
UMRA. This proposed rule would not
meet the definition of a Federal mandate
because it would not impose
requirements on anyone. It would
amend 49 CFR part 572 by adding
design and performance specifications
for a weighted six-year-old child
dummy that the agency may later use in
the Federal motor vehicle safety
standards. If this proposed rule becomes
final, it would affect only those
businesses that choose to manufacture
or test with the dummy. It would not
result in costs of $100 million or more
to either State, local, or tribal
governments, in the aggregate, or to the
private sector. Thus, this proposed rule
is not subject to the requirements of
sections 202 and 205 of the UMRA.

L Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Has the agency organized the material
to suit the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could the agency improve clarity by
adding tables, lists, or diagrams?

—What else could the agency do to
make this rulemaking easier to
understand?

If you have any responses to these
questions, please include them in your
comments on this NPRM.

J. Regulation Identifier Number

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Genter publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Comments

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21).
NHTSA established this limit to
encourage you to write your primary
comments in a concise fashion.
However, you may attach necessary
additional documents to your
comments. There is no limit on the
length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

You may also submit your comments
to the docket electronically by logging
onto the Dockets Management System
Web site at http://dms.dot.gov. Click on
“Help & Information” or “Help/Info” to
obtain instructions for filing the
document electronically.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR part
512.)

Will the Agency Consider Late
Comments?

NHTSA will consider all comments
that Docket Management receives before
the close of business on the comment
closing date indicated above under
DATES. To the extent possible, the
agency will also consider comments that
Docket Management receives after that
date. If Docket Management receives a
comment too late for the agency to
consider it in developing a final rule
(assuming that one is issued), the
agency will consider that comment as
an informal suggestion for future
rulemaking action.

How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

1. Go to the Docket Management
System (DMS) Web page of the
Department of Transportation (http://
dms.dot.gov/).

2. On that page, click on “search.”

3. On the next page (http://
dms.dot.gov/search/), type in the four-
digit docket number shown at the
beginning of this document. Example: If
the docket number were “NHTSA—
1998-1234,” you would type “1234.”
After typing the docket number, click on
“search.”

4. On the next page, which contains
docket summary information for the
docket you selected, click on the desired
comments. You may download the
comments. Although the comments are
imaged documents, instead of word
processing documents, the “pdf”
versions of the documents are word
searchable.

Please note that even after the
comment closing date, NHTSA will
continue to file relevant information in
the Docket as it becomes available.
Further, some people may submit late
comments. Accordingly, the agency
recommends that you periodically
check the Docket for new material.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.
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List of Subjects in 49 CFR Part 572

Motor vehicle safety, Incorporation by
reference.

In consideration of the foregoing,
NHTSA is proposing to amend 49 CFR
part 572 as follows:

PART 572—ANTHROPOMORPHIC
TEST DUMMIES

1. The authority citation for part 572
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

2. 49 CFR part 572 would be amended
by adding a new subpart S, consisting
of §§572.160-572.167, to read as
follows:

Subpart S—Hybrid Il Six-Year-Old
Weighted Child Test Dummy

Sec.

572.160
572.161
572.162

Incorporation by reference.

General description.

Head assembly and test procedure.

572.163 Neck assembly and test procedure.

572.164 Thorax assembly and test
procedure.

572.165 Upper and lower torso assemblies
and torso flexion test procedure.

572.166 Knees and knee impact test
procedure.

572.167 Performance test conditions.

Subpart S—Hybrid Il Six-Year-Old
Weighted Child Test Dummy

§572.160 Incorporation by reference.

(a) The following materials are hereby
incorporated into this subpart by
reference:

(1) A drawings and specifications
package entitled “Drawings and
Specifications for the Hybrid III Six-
Year-Old Weighted Child Test Dummy
(H-TII6CW) [a date will be inserted in
the final rule]”, consisting of:

(i) Drawing No. 127-1000, Head
Assembly;

(ii) Drawing No. 127-1015, Neck
Assembly;

(iii) Drawing No. 167-2000, Upper
Torso Assembly;

(iv) Drawing No. 167—-3000, Lower
Torso Assembly;

(v) Drawing No. 127—-4000, Leg
Assembly;

(vi) Drawing No. 127-5000, Arm
Assembly; and

(vii) The Hybrid III Six-Year-Old
Weighted Child Parts List.

(2) A procedures manual entitled
“Procedures for Assembly, Disassembly,
and Inspection (PADI) of the Hybrid III
Six-Year-Old Weighted Child Test
Dummy [a date will be inserted in the
final rule]”’;

(3) SAE Recommended Practice J211—
1995, titled “Instrumentation for Impact

Tests—Parts 1 and 2”’, dated March,
1995;

(4) SAE J1733 Information Report,
titled ““Sign Convention for Vehicle
Crash Testing”’, dated December 1994.

(b) The Director of the Federal
Register approved those materials
incorporated by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies of the materials may be
inspected at NHTSA’s Technical
Reference Library, 400 Seventh Street,
SW., room 5109, Washington, DC, or at
the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.

(c) The incorporated materials are
available as follows:

(1) The Drawings and Specifications
for the Hybrid III Six-Year-Old
Weighted Child Test Dummy referred to
in paragraph (a)(1) of this section are
available in electronic format through
the NHTSA docket center and in paper
format from Leet-Melbrook, Division of
New RT, 18810 Woodfield Road,
Gaithersburg, MD 20879, (301) 670-
0090.

(2) The SAE materials referred to in
paragraphs (a)(3) and (a)(4) of this
section are available from the Society of
Automotive Engineers, Inc., 400
Commonwealth Drive, Warrendale, PA
15096.

§572.161 General description.

(a) The Hybrid III Six-Year-Old
Weighted Child Test Dummy is defined
by drawings and specifications
containing the following materials:

(1) Technical drawings and
specifications package (drawing 167—
0000), the titles of which are listed in
Table A;

(2) Procedures for Assembly,
Disassembly, and Inspection (PADI) of
the Hybrid III Six-Year-Old Weighted
Child Test Dummy [a date will be
inserted in the final rule].

TABLE A

Component assembly Dre’z‘vc\)/ing
Head assembly .........ccccoevieennnen. 127-1000
Neck assembly ............ 127-1015
Upper torso assembly .... 167-2000
Lower torso assembly .... 167-3000
Leg assembly .............. ... | 127-4000
Arm assembly .......cccooeiiiiiiiennnn. 127-5000

(b) Adjacent segments are joined in a
manner such that except for contacts
existing under static conditions, there is
no contact between metallic elements
throughout the range of motion or under
simulated crash impact conditions.

(c) The structural properties of the
dummy are such that the dummy must

conform to this subpart in every respect
before use in any test similar to those
specified in Standard 208, “Occupant
Crash Protection” (49 CFR 571.208), and
Standard 213, “Child Restraint
Systems” (49 CFR 571.213).

§572.162 Head assembly and test
procedure.

The head assembly is assembled and
tested as specified in 49 CFR 572.122.

§572.163 Neck assembly and test
procedure.

The neck assembly is assembled and
tested as specified in 49 CFR 572.123.

§572.164 Thorax assembly and test
procedure.

(a) Thorax (upper torso) assembly.
The thorax consists of the part of the
torso assembly shown in drawing 167—
2000.

(b) When the anterior surface of the
thorax of a completely assembled
dummy (drawing 167—-2000) that is
seated as shown in Figure S1 is
impacted by a test probe conforming to
49 CFR 572.127(a) at 6.71 £ 0.12 m/s
(22.0 + 0.4 ft/s) according to the test
procedure specified in 49 CFR
572.124(c):

(1) The maximum sternum
displacement relative to the spine,
measured with chest deflection
transducer (drawing 127-8050), must be
not less than 38.0 mm (1.50 in) and not
more than 46.0 mm (1.80 in). Within
this specified compression corridor, the
peak force, measured by the probe in
accordance with 49 CFR 572.127, must
be not less than 1225 N (275 1bf) and not
more than 1455 N (327 1bf). The peak
force after 12.5 mm (0.5 in) of sternum
displacement, but before reaching the
minimum required 38.0 mm (1.46 in)
sternum displacement limit, must not
exceed by more than 10 percent the
value of the peak force measured within
the required displacement limit.

(2) The internal hysteresis of the
ribcage in each impact as determined by
the plot of force vs. deflection in
paragraph (b)(1) of this section must be
not less than 65 percent but not more
than 85 percent.

(c) Test procedure. The thorax
assembly is tested as specified in 49
CFR 572.124(c).

§572.165 Upper and lower torso
assemblies and torso flexion test
procedure.

(a) Upper/lower torso assembly. The
test objective is to determine the
stiffness effects of the lumbar spine
(drawing 127-3002), including cable
(drawing 127-8095), mounting plate
insert (drawing 127-910420-048), nylon
shoulder busing (drawing 9001373), nut
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(drawing 90013360), spine box
weighting plates (drawings 167-2010-1
and —2), lumbar base weight (drawing
167-3010), and abdominal insert
(drawing 127-8210), on resistance to
articulation between the upper torso
assembly (drawing 167—2000) and the
lower torso assembly (drawing 167—
3000).

(b)(1) When the upper torso assembly
of a seated dummy is subjected to a
force continuously applied at the head
to neck pivot pin level through a rigidly
attached adaptor bracket as shown in
Figure S2 according to the test
procedure set out in 49 CFR 572.125(c),

the lumbar spine-abdomen assembly
must flex by an amount that permits the
upper torso assembly to translate in
angular motion until the machined
surface of the instrument cavity at the
back of the thoracic spine box is at 45
+ 0.5 degrees relative to the transverse
plane, at which time the force applied
as shown in Figure S2 must be not less
than 85 N (18.5 1bf) and not more than
125 N (27.5 1bs), and

(2) Upon removal of the force, the
torso assembly must return to within 8
degrees of its initial position.

(c) Test procedure. The upper and
lower torso assemblies are tested as

specified in 49 CFR 572.125(c), except
that in paragraph (5) of that section, the
initial torso orientation angle may not
exceed 32 degrees.

§572.166 Knees and knee impact test
procedure.

The knee assembly is assembled and
tested as specified in 49 CFR 572.126.

§572.167 Test conditions and
instrumentation.

The test conditions and
instrumentation are as specified in 49
CFR 572.127.

* * * * *

BILLING CODE 4910-59-P
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Issued: May 1, 2003.
Stephen R. Kratzke,

Associate Administrator for Rulemaking.

[FR Doc. 03-11294 Filed 5—-6—-03; 8:45 am]

BILLING CODE 4910-59-C
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

Lassen National Forest; California;
Treatment Unit-1 Project

AGENCY: Forest Service, USDA.

ACTION: Cancellation of notice of intent.

SUMMARY: This notice cancels the Notice
of Intent to prepare an Environmental
Impact Statement for the Treatment
Unit-1 Project on the Lassen National
Forest, published in the Federal
Register on January 22, 2002 (Volume
67, Number 14, pages 2853—2856).

ADDRESSES: Almanor District Ranger,
Lassen National Forest, P.O. Box 767,
Chester, CA 96020.

FOR FURTHER INFORMATION CONTACT:
Dominic Cesmat, telephone: (530) 258—
2141.

SUPPLEMENTARY INFORMATION: A Notice
of Intent to prepare an Environmental
Impact Statement for the Treatment
Unit-1 Project is cancelled because the
Administrative Study that this project
was linked to will be redesigned. The
Administrative Study will be redesigned
to accommodate the Forests’
implementation of the HFQLG
legislation and the National Fire Plan
while simultaneously addressing
concerns with the scientific design of
the originally proposed study. Based on
issues and questions raised during
scoping, the proposed study was
determined to be unacceptable
regarding these factors.

Dated: April 29, 2003.
Jack T. Walton,
Acting Forest Supervisor.
[FR Doc. 03—11256 Filed 5-6—03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Lassen National Forest; California;
Mineral Forest Recovery Project

AGENCY: Forest Service, USDA.
ACTION: Cancellation of Notice of Intent.

SUMMARY: This notice cancels the Notice
of Intent to prepare an Environmental
Impact Statement for the Mineral Forest
Recovery Project published in the
Federal Register on November 29, 2000
(Volume 65, Number 230, pages 71088—
71090).

ADDRESSES: Almanor District Ranger,
Lassen National Forest, P.O. Box 767,
Chester, CA, 96020.

FOR FURTHER INFORMATION CONTACT.
Dominic Cesmat, telephone: (530) 258—
2141.

SUPPLEMENTARY INFORMATION: The
Notice of Intent to prepare an
Environmental Impact Statement for the
Mineral Forest Recovery Project is
cancelled because land management
direction for the project area has
changed substantially from project
inception such that the alternatives that
were analyzed in the Draft
Environmental Impact Statement (DEILS)
are either invalid, or would result in
ineffective fuel treatments for the
project area. A Notice of Availability for
a DEIS for this project was published in
the Federal Register on August 3, 2001
(Volume 66, Number 150, pages 40697—
40698). No further work will be
completed on this project, and therefore
a Final Environmental Impact Statement
for this project will not be forthcoming.

Dated: April 29, 2003.
Jack T. Walton,
Acting Forest Supervisor.
[FR Doc. 03-11257 Filed 5-6—-03; 8:45 am)|]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Glenn/Colusa County Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Glenn/Colusa County
Resource Advisory Committee (RAC)
will meet in Willows, California.

Agenda items to be covered include: (1)
Introductions, (2) Approval of Minutes,
(3) Public Comment, (4) Brochure for
Glenn/Colusa, (5) Project Proposals/
Possible Action, (6) Update on
Approved Projects, (7) Status of
Members, (8) How to Solicit Projects, (9)
General Discussion, (10) Next Agenda.
DATES: The meeting will be held on May
19, 2003, from 1:30 p.m. and end at
approximately 4:30 p.m.

ADDRESSES: The meeting will be held at
the Mendocino National Forest
Supervisor’s Office, 825 N. Humboldt
Ave., Willows, CA 95988. Individuals
wishing to speak or propose agenda
items must send their names and
proposals to Jim Giachino, DFO, 825 N.
Humboldt Ave., Willows, CA 95988.
FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, P.O. Box 164, Elk Creek, CA
95939. (530) 968—5329; e-mail
ggaddini@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by May 15, 2003 will
have the opportunity to address the
committee at those sessions.

Dated: May 1, 2003.
James F. Giachino,
Designated Federal Official.
[FR Doc. 03—11255 Filed 5—-6—03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Okanogan and Wenatchee National
Forests Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Okanogan and
Wenatchee National Forests Resource
Advisory Committee will meet on
Tuesday, May 20, 2003, at the Red Lion
Hotel, 1225 North Wenatchee Avenue,
Wenatchee, Washington. The meeting
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will begin at 9 a.m. and continue until
3 p.m. Committee members will review
Okanogan County projects proposed for
Resource Advisory Committee
consideration under Title II of the
Secure Rural Schools and Community
Self-Determination Act of 2000. All
Okanogan and Wenatchee National
Forests Resource Advisory Committee
meetings are open to the public.
Interested citizens are welcome to
attend.

FOR FURTHER INFORMATION CONTACT.:
Direct questions regarding this meeting
to Paul Hart, Designated Federal
Official, USDA, Wenatchee National
Forest, 215 Melody Lane, Wenatchee,
Washington 98801, 509—662—4335.

Dated: April 30, 2003.
Darrel L. Kenops,

Acting Forest Supervisor, Okanogan and
Wenatchee National Forests.

[FR Doc. 03—11258 Filed 5—6—-03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Okanogan and Wenatchee National
Forests Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Okanogan and
Wenatchee National Forests Resource
Advisory Committee will meet on
Thursday, May 29, 2003, at the Red Lion
Hotel, 1225 North Wenatchee Avenue,
Wenatchee, Washington. The meeting
will begin at 9 a.m. and continue until
3 p.m. Committee members will review
Kittitas County projects proposed for
Resource Advisory Committee
consideration under Title II of the
Secure Rural Schools and Community
Self-Determination Act of 2000. All
Okanogan and Wenatchee National
Forests Resource Advisory Committee
meetings are open to the public.
Interested citizens are welcome to
attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Paul Hart, Designated Federal
Official, USDA, Wenatchee National
Forest, 215 Melody Lane, Wenatchee,
Washington 98001, 509-662-4335.
Dated: April 30, 2003.
Darrel L. Kenops,

Acting Forest Supervisor, Okanogan and
Wenatchee National Forests.

[FR Doc. 03-11259 Filed 5-6—03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Okanogan and Wenatchee National
Forests Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Okanogan and
Wenatchee National Forests Resource
Advisory Committee will meet on
Tuesday, June 10, 2003, at the Red Lion
Hotel, 1225 North Wenatchee Avenue,
Wenatchee, Washington. The meeting
will begin at 9 a.m. and continue until
3 p.m. Committee members will review
Chelan County projects proposed for
Resource Advisory Committee
consideration under Title II of the
Secure Rural Schools and Community
Self-Determination Act of 2000. All
Okanogan and Wenatchee National
Forests Resource Advisory Committee
meetings are open to the public.
Interested citizens are welcome to
attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Paul Hart, Designated Federal
Official, USDA, Wenatchee National
Forest, 215 Melody Lane, Wenatchee,
Washington 98801, 509-662—4335.

Dated: April 30, 2003.

Darrel L. Kenops,

Acting Forest Supervisor, Okanogan and
Wenatchee National Forests.

[FR Doc. 03-11260 Filed 5-6—03; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Eastern Arizona Counties Resource
Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Eastern Arizona Gounties
Resource Advisory Committee will meet
in Overgaard, Arizona. The purpose of
the meeting is to review and approve
projects for funding and approve
evaluation criteria for the projects.

DATES: The meeting will be held May
23, 2003, at 11 a.m.

ADDRESSES: The meeting will be held at
the Black Mesa Ranger District Office,
Conference Room, located on Highway
260, Overgaard, Arizona. Send written
comments to Robert Dyson, Eastern
Arizona Counties Resource Advisory
Committee, c/o Forest Service, USDA,
PO Box 640, Springerville, Arizona

85938 or electronically to
rdyson@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Robert Dyson, Public Affairs Officer,
Apache-Sitgreaves National Forests,
(928) 333-4301.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring Pub. L. 106—393 related matters
to the attention of the Committee may
file written statements with the
Committee staff three weeks before the
meeting. Opportunity for public input
will be provided.

Dated: April 29, 2003.
Elaine J. Zieroth,

Forest Supervisor, Apache-Sitgreaves
National Forests.

[FR Doc. 03-11331 Filed 5—-6—-03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Rural Housing Service, USDA.
ACTION: Proposed collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Rural Housing
Service’s (RHS) intention to request an
extension for the currently approved
information collection in support of our
program for Complaints and
Compensation for Construction Defects.
DATES: Comments on this notice must be
received by July 7, 2003 to be assured
of consideration.

FOR FURTHER INFORMATION CONTACT:
Christopher Ketner, Loan Specialist,
Single Family Housing Direct Loan
Division, RHS, U.S. Department of
Agriculture, STOP 0783, 1400
Independence Avenue, SW.,
Washington, DC 20250-0783,
Telephone (202) 720-1478.
SUPPLEMENTARY INFORMATION:

Title: RD Instruction 1924-F,
“Complaints and Compensation for
Construction Defects.”

OMB Number: 0575-0082.

Expiration Date of Approval: July 31,
2003.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Complaints and
Compensation for Construction Defects
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program under section 509C of title V of
the Housing Act of 1949, as amended,
provides eligible persons who have
structural defects with the Agency
financed homes to correct these
problems. Structural defects are defects
in the dwelling, installation of a
manufactured home, or a related facility
or a deficiency in the site or site
development which directly and
significantly reduces the useful life,
habitability, or integrity of the dwelling
or unit. The defect may be due to faulty
material, poor workmanship, or latent
causes that existed when the dwelling
or unit was constructed. The period in
which to place a claim for a defect is
within 18 months after the date that
financial assistance was granted. If the
defect is determined to be structural and
is covered by the builders/dealers-
contractor’s warranty, the contractor is
expected to correct the defect. If the
contractor cannot or will not correct the
defect, the borrower may be
compensated for having the defect
corrected, under the Complaints and
Compensation for Construction Defects
program. Provisions of this subpart do
not apply to dwelling financed with
guaranteed section 502 loans.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average .25 hours per
response.

Respondents: Individuals or
households.

Estimated Number of Respondents:
500.

Estimated Number of Responses per
Respondent: 1.00.

Estimated Number of Responses: 500.

Estimated Total Annual Burden on
Respondents: 125 hours.

Copies of this information collection
can be obtained from Brigitte Sumter,
Regulations and Paperwork
Management Branch, at (202) 692—-0042.

Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of RHS, including
whether the information will have
practical utility; (b) the accuracy of
RHS’s estimate of the burden of the
proposed collection of information,
including a variety of methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to Brigitte
Sumter, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, Rural Development,
STOP 0742, 1400 Independence
Avenue, SW., Washington, DC 20250—
0743. All responses to this notice will
be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.

Dated: April 23, 2003.
Arthur Garcia,
Administrator, Rural Housing Service.
[FR Doc. 03-11332 Filed 5—-6—03; 8:45 am)]
BILLING CODE 3410-XV-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Alaska Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call of the
Alaska Advisory Committee to the
Commission will convene at 10 a.m. and
adjourn at 11 a.m. (PDT) on Thursday,
May 8, 2003. The purpose of the
conference call is to plan for future
projects and follow-up to Native
Alaskan Report.

This conference call is available to the
public through the following call-in
number: 1-800-659-8297, access code
16614282. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or
over wireless lines and the Commission
will not refund any incurred charges.
Callers will incur no charge for calls
using the call-in number over land-line
connections. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977—-8339 and
providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Thomas Pilla, of
the Western Regional Office, 213-894—
3437 (TDD 213-894-3435), by 3 p.m. on
Wednesday, May 7, 2003.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 24, 2003.
Ivy L. Davis,
Chief, Regional Programs Coordination Unit.
[FR Doc. 03-11290 Filed 5-6—03; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Nevada Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call of the
Nevada Advisory Committee to the
Commission will convene at 10 a.m. and
adjourn at 11 a.m. (PDT) on Friday, May
9, 2003. The purpose of the conference
call is to plan for the project on the
Nevada Equal Rights Commission.

This conference call is available to the
public through the following call-in
number: 1-800-659-1081, access code:
16639339. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or for
those made over wireless lines, and the
Commission will not refund any
incurred charges. Callers will incur no
charge for calls using the call-in number
over land-line connections. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800—977—
8339 and providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Philip Montez,
Director of the Western Regional Office,
213-894-3437 (TDD 213-894-3435), by
3 p.m. on Thursday, May 8, 2003.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 24, 2003.
Dawn Sweet,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 03—11288 Filed 5—6—-03; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Texas Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call of the
Texas Advisory Committee to the
Commission will convene at 3 p.m. and
adjourn at 4 p.m. (CDT) on Friday, May
9, 2003. The purpose of the conference
call is to plan future projects.

This conference call is available to the
public through the following call-in
number: 1-800-659-1081, access code:
16702254. Any interested member of the
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public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or
over wireless lines and the Commission
will not refund any incurred charges.
Callers will incur no charge for calls
using the call-in number over land-line
connections. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the

conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Philip Montez,
Director of the Western Regional Office,
213-894-3437 (TDD 213—-894-3435), by
3 p.m. on Thursday, May 8, 2003.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 24, 2003.
Ivy L. Davis,
Chief, Regional Programs Coordination Unit.
[FR Doc. 03—-11289 Filed 5-6—03; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: U.S. Census Bureau.

Title: Annual Survey of Local
Government Finance (School Systems).

Form Number(s): F-33, F-33—-1, F—33-
L1, F-33-L2, F-33-L3.

Agency Approval Number: 0607—
0700.

Type of Request: Revision of a
currently approved collection.

Burden: 4,038 hours.

Number of Respondents: 4,180.

Avg Hours Per Response: One hour.

Needs and Uses: The U.S. Census
Bureau requests continued Office of
Management and Budget clearance of
the data collection for the Annual
Survey of Local Government Finances
(School Systems). Recently, as
exemplified by the reauthorization of
the Elementary Secondary Education
Act (ESEA) by the No Child Left Behind
Act (NCLB), there has been an increased
interest in improving the Nation’s
public schools. One result of this
intensified interest has been a
significant increase in the demand for

school finance data. Some areas in
which data users have shown an
increased interest are embodied in the
central points of the No Child Left
Behind Act. Included among these
points are: the requirement that each
state develop a statewide accountability
system to ensure that every child meets
the highest possible standards; Federal
grants to implement programs to
improve children’s reading achievement
through the Reading First initiative;
public school choice provisions to allow
children in low performing schools to
transfer to a better public school; new
opportunities and assistance for
professional development for current
educators and administrators; Federal
assistance for classroom technology
investment to ensure every student will
become technologically-literate; and
budget increases for the Title I program
that provides funds to America’s most
needy public schools.

There has also been heightened
awareness of the inequalities in funding
public education, as evidenced by the
increasing number of court cases which
challenge the equity of many state
formulas that disperse monies to public
school systems. Increased interest at the
Federal Government level for addressing
fiscal disparities has been shown by
proposals currently before the Congress
that would greatly change how Federal
funds are dispersed.

The Census Bureau’s school finance
data set for local education agencies is
the only nationwide source for public
school system finance data. We collect
education finance data as part of our
Annual Survey of State and Local
Government Finances. This survey is
the only comprehensive source of
public fiscal data collected on a
nationwide scale using uniform
definitions, concepts and procedures.

We are requesting minor
modifications to one of the forms used
in this collection.

Affected Public: State, local, or Tribal
government.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13 U.S.C.,
Sections 161 and 182.

OMB Desk Officer: Susan Schechter,
(202) 395-5103.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230 (or via the Internet at
dhynek@doc.gov).

Written comments and
recommendations for the proposed

information collection should be sent

within 30 days of publication of this

notice to Susan Schechter, OMB Desk

Officer either by fax (202—395-7245) or

e-mail (susan_schechter@omb.eop.gov).
Dated: May 1, 2003.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03—11239 Filed 5-6—03; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE
Census Bureau

2004 Census Test Other Living
Quarters Validation Questionnaire

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before July 7, 2003.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer, Room
6625, 14th and Constitution Avenue,
NW., Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Sharon Schoch, U.S. Census
Bureau, Building 2, Room 2102,
Washington, DC 20233-9200, telephone
number (301) 763-8272.

SUPPLEMENTARY INFORMATION:
1. Abstract

The Census Bureau must provide
everyone in the United States the
opportunity to be counted, including
persons who do not live in conventional
housing units. In Census 2000, the
Census Bureau implemented a
comprehensive set of procedures to
enumerate persons who live or stay in
group quarters (GQ) such as nursing
homes, college dormitories, jails, and
shelters. In order to count these persons,
the Census Bureau developed a list of
GQs—living quarters other than
conventional housing units.
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Prior to the Census 2000 enumeration
of persons living in group quarters, the
Census Bureau conducted the Special
Place Facility Questionnaire operation
to develop an inventory of special
place/group quarters facilities. This
operation was designed to identify,
verify, classify, and obtain pertinent
enumeration information about every
special place (SP—See Definition of
Terms) and all group quarters associated
with it.

As part of ongoing Census 2010
planning, the Census Bureau has
scheduled a test in 2004, which
includes a new operation, Group
Quarters Validation (GQV). The goal of
this new operation is to improve the
enumeration of the group quarters
population in the next decennial
census. In order to accomplish this goal,
we are developing new procedures to
verify and update the existing Census
2000 GQ inventory as corrected by the
Count Question Resolution (CQR—See
Definition of Terms) program. In
addition, GQV will attempt to properly
classify other places with housing units
that may be difficult to classify or that
require special procedures such as
hotels/motels and assisted living
facilities. There are two test sites for the
2004 Test Census GQV operation—
Queens, NY, and three rural counties in
Georgia (Colquitt, Tift, and Thomas).
The universe of GQV cases or addresses
will be developed differently for each
site.

II. Method of Collection

The universe for the Queens, NY test
site will include all addresses identified
previously as Other Living Quarters
(OLQ—See Definition of Terms) during
an earlier 2004 Census Test Address
Canvassing (AC—See Definition of
Terms) operation. The AC field staff will
update and verify Census 2000
addresses for the New York test site.
Address Canvassing staff will be
instructed to identify any address that
does not meet the definition of a
housing unit and has living quarters or
has the potential of having living
quarters, and to code that address as an
OLQ. The OLQs will be merged with the
existing Census 2000 GQ inventory for
the test area to produce the final list of
OLQ addresses for the GQV operation.

AC will not be conducted in the
Georgia test site, therefore, the OLQs for
this site will consist only of the existing
Census 2000 inventory as corrected by
the Count Question Resolution program.

GQV staff from local census offices
(LCO—See Definition of Terms) will
visit each identified OLQ to conduct an
interview using the paper OLQV
questionnaire. The staff member will

ask a series of questions to determine if
the address is a GQ, a housing unit, or
not a living quarters, such as a
commercial establishment. These
questions include asking the
respondent’s name and job title, as well
as showing the respondent a card
containing a list of types of group
quarters. If the respondent says that
none of the types of group quarters
listed describes the address, the
interviewer will end the interview after
determining that the address is a
housing unit, a nonresidential address,
or another type of GQ not on our list.

If the address is determined to be a
GQ, the field staff will interview the
respondent to verify, classify, and
obtain other pertinent information about
the GQ. The LCO staff will attempt to
collect information such as the basic
street address, contact name, telephone
number, maximum capacity, and the
special place name, address, and
telephone number with which the GQ is
affiliated. If there are additional GQs at
this address, the LCO staff will add the
newly identified GQs and attempt to
collect the above information for each
addition.

If the address is determined to be
either a housing unit or a commercial
establishment with no living quarters,
then the LCO staff will attempt to
complete the appropriate items in the
OLQYV questionnaire and end the
interview.

The completed questionnaires will be
sent to the Census Bureau National
Processing Center in Jeffersonville,
Indiana for data capture, and the
information from the OLQV
questionnaire will be processed for
assessing the effectiveness of this
operation.

Evaluation of Special Place/Group
Quarters Frame Development
Operations

Approximately eight weeks after the
data collection portion of GQV has been
completed, the Census Bureau will
conduct a follow-up evaluation to assess
the effectiveness of the GQV operation.
Using the OLQV questionnaire, staff
will re-interview respondents at a
sample of approximately 275 GQs to
validate the identification of GQs and
the assignment of GQ type code.
Definition of Terms

Address Canvassing (AC)—A method
of data collection designed to insure
that the Master Address File is current
and complete. Listers collect
information from each address in their
assignment areas to identify all OLQs.
These OLQs and the OLQs from the
CQR corrected inventory make up the

GQV universe. AC also identifies
housing units and not-in-universe
entities such as commercial
establishments.

Count Question Resolution (CQR)—A
process whereby state, local, and tribal
government officials could ask the
Census Bureau to verify the accuracy of
the legal boundaries used for Census
2000, the allocation of living quarters
and their residents in relation to those
boundaries, and the count of people
recorded by the Census Bureau for
specific living quarters.

Local Census Office (LCO)—A
temporary office established for Census
Bureau data collection purposes.

Other Living Quarters (OLQ)—Any
address that does not meet the
definition of a housing unit and has
living quarters or has the potential of
having living quarters.

Special Places (SP)—Establishments
that are administratively responsible for
one or more Group Quarters. In some
cases, the Special Place and the Group
Quarters are one and the same.

III. Data

OMB Number: Not available.

Form Number: DB-351(GQV).

Type of Review: Regular.

Affected Public: Individuals,
businesses or other for-profit
organizations, non-profit institutions
and small businesses or organizations.

Estimated Number of Respondents:
Approximately 550 for the GQV
operation. Approximately 275 for the
Evaluation of Special Place/Group
Quarters Frame Development
Operations.

Estimated Time Per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 138 hours for GQV. 69 hours for
the Evaluation of Special Place/Group
Quarters Frame Development
Operations.

Estimated Total Annual Cost: There is
no cost to respondents except for their
time to respond.

Respondent Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 141 and 193.

IV. Request for Comments

Comments are invited on: (a)Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
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burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: May 1, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03—11238 Filed 5—-6—03; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-827]

Certain Cased Pencils from the
People’s Republic of China: Extension
of Time Limit for Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT: Paul
Stolz or Crystal Crittenden, AD/CVD
Enforcement, Office 4, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482—4474 or (202) 482—
0989, respectively.

Time Limits
Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department of Commerce (the
Department) to make a preliminary
determination within 245 days after the
last day of the anniversary month of an
order or finding for which a review is
requested and a final determination
within 120 days after the date on which
the preliminary determination is
published. However, if it is not
practicable to complete the review
within these time periods, section
751(a)(3)(A) of the Act allows the
Department to extend the 245-day time
limit for the preliminary determination
to a maximum of 365 days and the time
limit for the final determination to 180
days (or 300 days if the Department
does not extend the time limit for the
preliminary determination) from the

date of publication of the preliminary
determination.

Background

On January 29, 2002, the Department
published a notice of initiation of
administrative review of the
antidumping duty order on certain
cased pencils from the People’s
Republic of China, covering the period
December 1, 2000, through November
30, 2001. See Initiation of Antidumping
and Countervailing Duty Administrative
Reviews, 67 FR 4236. On January 13,
2003, we published the preliminary
results of review (68 FR 1591). In our
notice of preliminary results, we stated
our intention to issue the final results of
this review no later than 120 days from
the date of publication of the
preliminary results.

Extension of Time Limit for Final
Results of Review

We determine that it is not practicable
to complete the final results of this
review within the original time limit.
Therefore, the Department is extending
the time limit for completion of the final
results until no later than July 12, 2003.
See Decision Memorandum from
Thomas Futtner to Holly A. Kuga, dated
concurrently with this notice, which is
on file in the Central Records Unit,
Room B-099 of the Department’s main
building. This extension is in
accordance with section 751(a)(3)(A) of
the Act.

May 1, 2003.
Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration, Group II.

[FR Doc. 03-11356 Filed 5-6—03; 8:45 am|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-823-808]

Final Results of Five-Year Sunset
Review of Suspended Antidumping
Duty Investigation on Certain Cut-to-
Length Carbon Steel Plate from
Ukraine

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of Full
Sunset Review: Certain Cut-to-Length
Carbon Steel Plate from Ukraine.

SUMMARY: On December 31, 2002, the
Department of Commerce (“‘the
Department”’) published a notice of
preliminary results of the full sunset
review of the suspended antidumping

duty investigation on certain cut-to-
length carbon plate steel (“CTL plate™)
from Ukraine (67 FR 79901), in
accordance with section 751(c) of the
Tariff Act of 1930, as amended (‘“‘the
Act”). We provided interested parties an
opportunity to comment on our
preliminary results. We received a case
brief from the Embassy of Ukraine (“‘the
Embassy”’). In addition, we received a
rebuttal brief from domestic interested
parties Bethlehem Steel Corporation and
United States Steel Corporation. As a
result of this review, the Department
finds that termination of the suspended
antidumping duty investigation on CTL
plate from Ukraine would likely lead to
continuation or recurrence of dumping
at the levels indicated in the Final
Results of Review section of this notice.
EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Shannon M. McCormack or James P.
Maeder, Jr., Office of Policy for Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—2539 or (202) 482—
3330, respectively.

SUPPLEMENTARY INFORMATION:

Statute and Regulations:

This review is being conducted
pursuant to sections 751(c) and 752 of
the Act. The Department’s procedures
for the conduct of sunset reviews are set
forth in Procedures for Conducting Five-
year (“‘Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders, 63 FR 13516 (March 20, 1998)
(“Sunset Regulations’) and in 19 CFR
Part 351 (2000) in general. Guidance on
methodological or analytical issues
relevant to the Department’s conduct of
sunset reviews is set forth in the
Department’s Policy Bulletin 98.3
Policies Regarding the Conduct of Five-
year (“\Sunset”’) Reviews of
Antidumping and Countervailing Duty
Orders; Policy Bulletin, 63 FR 18871
(April 16, 1998) (“Sunset Policy
Bulletin”).

Background:

In our preliminary results, published
on December 31, 2002 (67 FR 79901),
we found that the termination of the
suspended antidumping duty
investigation on CTL plate from Ukraine
would be likely to lead to continuation
or recurrence of dumping, at margins
determined in the final determination of
the original investigation.

On February 10, 2003, the Department
received a case brief from the Embassy
of Ukraine. See Case Brief from the
Embassy of Ukraine, Trade and
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Economic Mission (February 10, 2003).
On February 14, 2003, we received a
rebuttal brief from domestic interested
parties Bethlehem Steel Corporation and
United States Steel Corporation. See
Rebuttal Brief from Bethlehem Steel
Corporation and United States Steel
Corporation (February 14, 2003).

Scope of Review:

The products covered by the sunset
review of the suspended antidumping
duty investigation on certain cut-to-
length carbon steel plate from Ukraine
include hot-rolled iron and non-alloy
steel universal mill plates (i.e., flat-
rolled products rolled on four faces or
in a closed box pass, of a width
exceeding 150 mm but not exceeding
1250 mm and of a thickness of not less
than 4 mm, not in coils and without
patterns in relief), of rectangular shape,
neither clad, plated nor coated with
metal, whether or not painted,
varnished, or coated with plastics or
other nonmetallic substances; and
certain iron and non-alloy steel flat-
rolled products not in coils, of
rectangular shape, hot-rolled, neither
clad, plated, nor coated with metal,
whether or not painted, varnished, or
coated with plastics or other
nonmetallic substances, 4.75 mm or
more in thickness and of a width which

exceeds 150 mm and measures at least
twice the thickness. Included as subject
merchandise in this review are flat-
rolled products of nonrectangular cross-
section where such cross-section is
achieved subsequent to the rolling
process (i.e., products which have been
“worked after rolling”’) for example,
products which have been beveled or
rounded at the edges. This merchandise
is currently classified in the
Harmonized Tariff Schedule of the
United States (“HTS”’) under item
numbers 7208.40.3030, 7208.40.3060,
7208.51.0030, 7208.51.0045,
7208.51.0060, 7208.52.0000,
7208.53.0000, 7208.90.0000,
7210.70.3000, 7210.90.9000,
7211.13.0000, 7211.14.0030,
7211.14.0045, 7211.90.0000,
7212.40.1000, 7212.40.5000,
7212.50.0000. Although the HTS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
sunset review is dispositive.
Specifically excluded from subject
merchandise within the scope of this
sunset review is grade X-70 steel plate.

Analysis of Comments Received:

All issues raised by parties to this
sunset review are addressed in the
Issues and Decision Memorandum

(“Decision Memorandum”) from Jeffrey
A. May, Director, Office of Policy,
Import Administration, to Joseph A.
Spetrini, Acting Assistant Secretary,
Import Administration, dated May 1,
2003, which is hereby adopted by this
notice. The issues discussed in the
Decision Memorandum include the
likelihood of continuation or recurrence
of dumping and the magnitude of the
margins likely to prevail were the
suspended antidumping duty
investigation to be terminated. Parties
may find a complete discussion of all
issues raised in this review and the
corresponding recommendations in this
public memorandum which is on file in
the Central Records Unit, room B-099, of
the main Commerce building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov/frn, under the heading
“May 2003.” The paper copy and
electronic version of the Decision
Memorandum are identical in content.

Final Results of Review:

We determine that termination of the
suspended antidumping duty
investigation on CTL plate from Ukraine
would likely lead to a continuation or
recurrence of dumping at the following
percentage weighted-average margins:

Weighted-average margin
Manufacturer/producer/exporter percentage
F.0 )Y - | SRS 81.43
11 o PP RUP PRSPPI 155.00
(8= Vg TR To [ OO URT 237.91

This sunset review and notice are in
accordance with sections 751(c), 752,
and 777(i)(1) of the Act.

Dated: May 1, 2003.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 03—11355 Filed 5—6-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration

[A-201-827]

Certain Large Diameter Carbon and
Alloy Seamless Standard, Line and
Pressure Pipe from Mexico: Extension
of Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT: FOR
FURTHER INFORMATION CONTACT:
Mark Young or George McMahon at
(202) 482—6397 or (202) 482-1167,
respectively, Office of AD/CVD
Enforcement VI, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave, NW, Washington, DC 20230.

TIME LIMITS:
Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (“the Act”),
requires the Department of Commerce
(the Department) to issue the
preliminary results of a review within
245 days after the last day of the
anniversary month of an order or
finding for which a review is requested,
and the final results within 120 days
after the date on which the preliminary
results are published. However, if it is

not practicable to complete the review
within that time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the preliminary results to a maximum of
365 days and for the final results to 180
days (or 300 days if the Department
does not extend the time limit for the
preliminary results) from the date of the
publication of the preliminary results.

Background

On August 6, 2002, the Department of
Commerce (“the Department”)
published in the Federal Register the
notice of “Opportunity to Request
Administrative Review”’ of the
antidumping duty order on certain large
diameter carbon and alloy seamless
standard, line, and pressure pipe
(“SLP”’) from Mexico, for the period
August 1, 2001 through July 31, 2002
(67 FR 50856). On August 30, 2002, we
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received a request from petitioner? to
review Tubos de Acero de Mexico, S.A.
(“TAMSA”). On September 25, 2002,
we published the notice of initiation of
this antidumping duty administrative
review with respect to TAMSA. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, Requests for Revocation in Part
and Deferral of Administrative Reviews,
67 FR 60210 (September 25, 2002). On
October 25, 2002, we received a request
from petitioner to determine whether
antidumping duties have been absorbed
during the period of review by
respondent TAMSA. TAMSA submitted
a November 1, 2002 letter certifying that
neither TAMSA, nor its U.S. affiliate,
Siderca Corporation, directly or
indirectly, exported or sold for
consumption in the United States any
subject merchandise during the period
of review (“POR”). The preliminary
results were originally due on May 5,
2003.

Extension of Preliminary Results of
Review

After analyzing Customs information
for the period of review, we
preliminarily find that TAMSA is a non-
shipper. Therefore, we have issued a
memorandum in which we have
expressed our intent to rescind this
review. See Memorandum from Eric
Greynolds to Melissa G. Skinner,
regarding the Second Administrative
Review of the Antidumping Duty Order
on Certain Large Diameter Carbon and
Alloy Seamless Standard, Line and
Pressure Pipe from Mexico, dated April
30, 2003.

To afford interested parties time to
comment on the Department’s intent to
rescind this review, and because it
would be impracticable to issue a
preliminary determination prior to
receiving those comments, we are
postponing the preliminary
determination by 60 days, until July 7,
2003, in accordance with 751(a)(3)(A) of
the Act. See Decision Memorandum
from Melissa Skinner to Holly A. Kuga,
dated May 1, 2003, which is on file in
the Central Records Unit, B-099 of the
main Commerce Building. We intend to
issue the final results no later than 120
days after the publication of the notice
of preliminary results of this review.

Dated: May 1, 2003.
Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 03-11354 Filed 5—-6—-03; 8:45 am]
BILLING CODE 3510-DS-S

1The petitioner is United States Steel
Corporation.

DEPARTMENT OF COMMERCE

International Trade Administration

[C-122-839]

Final Results of Countervailing Duty
Expedited Reviews: Certain Softwood
Lumber Products from Canada

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of

Countervailing Duty Expedited Reviews.

SUMMARY: On August 14, 2002, the
Department of Commerce (the
Department) published in the Federal
Register its preliminary results of 18
expedited reviews of the countervailing
duty order on certain softwood lumber
products from Canada for the period
April 1, 2000 through March 31, 2001.
See Preliminary Results of
Countervailing Duty Expedited Reviews:
Certain Softwood Lumber Products from
Canada, 67 FR 52945 (August 14, 2002)
(Preliminary Results). On November 5,
2002, the Department published its final
results for 13 of these 18 expedited
reviews. See Final Results and Partial
Recission of Countervailing Duty
Expedited Reviews: Certain Softwood
Lumber Products From Canada (67 FR
67388; November 5, 2002) (Final
Results). Based on our analysis of
additional information and verification
of the questionnaire responses, we have
made changes to the estimated net
subsidy rates determined in the
Preliminary Results for an additional
three companies in their expedited
reviews. Therefore, these final results
for these three expedited reviews differ
from the preliminary results. For
information on estimated net subsidies,
please see the “Final Results of
Reviews” section of this notice. In
accordance with these final results of
reviews, we will instruct the Bureau of
Customs and Border Protection (BCBP)
to refund all collected cash deposits and
waive future cash deposits requirements
for each reviewed company as detailed
in the “Final Results of Reviews”
section of this notice.

EFFECTIVE DATE: May 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest, Office of AD/CVD
Enforcement VI, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482—3338.

SUPPLEMENTARY INFORMATION:

Background

On May 22, 2002, the Department
published in the Federal Register its
amended final affirmative
countervailing duty determination and
countervailing duty order on certain
softwood lumber products (subject
merchandise) from Canada (67 FR
36070), as amended (67 FR 37775; May
30, 2002). On July 17, 2002, the
Department published a Notice of
Initiation of Expedited Reviews which
covered 73 companies that filed
complete and timely review
applications. (See Notice of Initiation of
Expedited Reviews of the Countervailing
Duty Order: Certain Softwood Lumber
Products from Canada, (67 FR 46955;
July 17, 2002) (Notice of Initiation).)

As explained in the Notice of
Initiation, we segregated the 73
applicants into two groups. Group 1
consists of 45 companies that obtain the
majority of their wood (over 50 percent
of their inputs) from the United States,
the Maritime Provinces, Canadian
private lands, and Canadian companies
excluded from the order, as well as
companies that source less than a
majority of their wood from these
sources and do not have tenure. Group
2 includes 28 companies that source
less than a majority of their wood from
these sources and have acquired Crown
timber through their own tenure
contracts.

In our review of the applications in
Group 1, we noted that, in order to
conduct our analysis, we required only
minimal supplemental data for 24 of the
45 companies. The other Group 1
companies required additional
information and more extensive
analysis. Rather than delaying the
process to provide all Group 1
companies the opportunity to submit
the necessary information, we issued a
short questionnaire to the 24 companies
requiring only minimal information and
set a short deadline for the response. Of
the 24 companies, 18 were able to
supply the information by the deadline.
We completed our preliminary analysis
of those 18 companies, using the Group
1 methodology (see ‘“Methodology”’
section below). See Preliminary Results.

On September 6, 2002, petitioners
filed comments to the Preliminary
Results. Two companies subsequently
requested an analysis of whether they
benefited from subsidies bestowed on
their inputs: Les Bois d’Oeuvre
Beaudoin & Gauthier Inc. and Meunier
Lumber Company Ltd. Three other
companies, Interbois Inc. (Interbois), Les
Moulures Jacomau 2000, Inc. (Jacomau),
and Richard Lutes Cedar, Inc. (RLC),
were verified subsequent to the



Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003/ Notices

24437

preliminary results of expedited
reviews. We provided these three
companies and petitioners with an
opportunity to comment on the
verification reports. We received
comments on the verification reports
from petitioners on October 31, 2002
and rebuttal comments from
respondents on November 7, 2002, and
November 22, 2002.

During the comment period for these
three companies, the Department issued
the Final Results for 13 of the 18
companies that were included in the
Preliminary Results. We are continuing
to process the other applications in
Groups 1 and 2, and have issued
questionnaires to both groups. This
notice includes the final results of
expedited reviews for Interbois,
Jacomau and RLC.

Scope of the reviews

The products covered by this order
are softwood lumber, flooring and
siding (softwood lumber products).
Softwood lumber products include all
products classified under headings
4407.1000, 4409.1010, 4409.1090, and
4409.1020, respectively, of the
Harmonized Tariff Schedule of the
United States (HTSUS), and any
softwood lumber, flooring and siding
described below. These softwood
lumber products include:

(1) Coniferous wood, sawn or chipped
lengthwise, sliced or peeled, whether or
not planed, sanded or finger-jointed, of
a thickness exceeding six millimeters;

(2) Coniferous wood siding (including
strips and friezes for parquet flooring,
not assembled) continuously shaped
(tongued, grooved, rabbeted, chamfered,
v-jointed, beaded, molded, rounded or
the like) along any of its edges or faces,
whether or not planed, sanded or finger-
jointed;

(3) Other coniferous wood (including
strips and friezes for parquet flooring,
not assembled) continuously shaped
(tongued, grooved, rabbeted, chamfered,
v-jointed, beaded, molded, rounded or
the like) along any of its edges or faces
(other than wood moldings and wood
dowel rods) whether or not planed,
sanded or finger-jointed; and

(4) Coniferous wood flooring
(including strips and friezes for parquet
flooring, not assembled) continuously
shaped (tongued, grooved, rabbeted,
chamfered, v-jointed, beaded, molded,
rounded or the like) along any of its
edges or faces, whether or not planed,
sanded or finger-jointed.

Although the HTSUS subheadings are
provided for convenience and BCBP
purposes, the written description of the
merchandise subject to this order is
dispositive.

As specifically stated in the Issues
and Decision Memorandum
accompanying the Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Softwood Lumber
Products from Canada (67 FR 15539;
April 2, 2002) (see comment 53, item D,
page 116, and comment 57, item B-7,
page 126), available at
www.ia.ita.doc.gov, drilled and notched
lumber and angle cut lumber are
covered by the scope of this order.

The following softwood lumber
products are excluded from the scope of
this order provided they meet the
specified requirements detailed below:

(1) Stringers (pallet components used
for runners): if they have at least two
notches on the side, positioned at equal
distance from the center, to properly
accommodate forklift blades, properly
classified under HTSUS 4421.90.98.40.

(2) Box-spring frame kits: if they
contain the following wooden pieces -
two side rails, two end (or top) rails and
varying numbers of slats. The side rails
and the end rails should be radius-cut
at both ends. The kits should be
individually packaged, they should
contain the exact number of wooden
components needed to make a particular
box spring frame, with no further
processing required. None of the
components exceeds 1" in actual
thickness or 83" in length.

(3) Radius-cut box-spring-frame
components, not exceeding 1” in actual
thickness or 83" in length, ready for
assembly without further processing.
The radius cuts must be present on both
ends of the boards and must be
substantial cuts so as to completely
round one corner.

(4) Fence pickets requiring no further
processing and properly classified
under HTSUS heading 4421.90.70, 1” or
less in actual thickness, up to 8" wide,
6’ or less in length, and have finials or
decorative cuttings that clearly identify
them as fence pickets. In the case of
dog-eared fence pickets, the corners of
the boards should be cut off so as to
remove pieces of wood in the shape of
isosceles right angle triangles with sides
measuring 3/4 inch or more.

(5) U.S. origin lumber shipped to
Canada for minor processing and
imported into the United States, is
excluded from the scope of this order if
the following conditions are met: 1) the
processing occurring in Canada is
limited to kiln-drying, planing to create
smooth-to-size board, and sanding, and
2) if the importer establishes to BCBP’s
satisfaction that the lumber is of U.S.
origin.

(6) Softwood Iumber products
contained in single family home

packages or kits,* regardless of tariff
classification, are excluded from the
scope of this order if the importer
certifies to items 6 A, B, C, D, and
requirement 6 E is met:

A. The imported home package or kit
constitutes a full package of the number
of wooden pieces specified in the plan,
design or blueprint necessary to
produce a home of at least 700 square
feet produced to a specified plan, design
or blueprint;

B. The package or kit must contain all
necessary internal and external doors
and windows, nails, screws, glue, sub
floor, sheathing, beams, posts,
connectors, and if included in the
purchase contract, decking, trim,
drywall and roof shingles specified in
the plan, design or blueprint.

C. Prior to importation, the package or
kit must be sold to a retailer of complete
home packages or kits pursuant to a
valid purchase contract referencing the
particular home design plan or
blueprint, and signed by a customer not
affiliated with the importer;

D. Softwood lumber products entered
as part of a single family home package
or kit, whether in a single entry or
multiple entries on multiple days, will
be used solely for the construction of
the single family home specified by the
home design matching the entry.

E. For each entry, the following
documentation must be retained by the
importer and made available to the
BCBP upon request:

I. A copy of the appropriate home
design, plan, or blueprint matching the
entry;

ii. A purchase contract from a retailer
of home kits or packages signed by a
customer not affiliated with the
importer;

iii. A listing of inventory of all parts
of the package or kit being entered that
conforms to the home design package
being entered;

iv. In the case of multiple shipments
on the same contract, all items listed in
E(iii) which are included in the present
shipment shall be identified as well.

Lumber products that the BCBP may
classify as stringers, radius cut box-
spring-frame components, and fence
pickets, not conforming to the above
requirements, as well as truss
components, pallet components, and
door and window frame parts, are
covered under the scope of this order
and may be classified under HTSUS

1To ensure administrability, we clarified the
language of exclusion number 6 to require an
importer certification and to permit single or
multiple entries on multiple days as well as
instructing importers to retain and make available
for inspection specific documentation in support of
each entry.
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subheadings 4418.90.45.90 ,
4421.90.70.40, and 4421.90.97.40.

Finally, as clarified throughout the
course of the investigation, the
following products, previously
identified as Group A, remain outside
the scope of this order. They are:

1. Trusses and truss kits, properly
classified under HTSUS 4418.90;

2. I-joist beams;

3. Assembled box spring frames;

4. Pallets and pallet kits, properly
classified under HTSUS 4415.20;

5. Garage doors;

6. Edge-glued wood, properly
classified under HTSUS item
4421.90.98.40;

7. Properly classified complete door
frames;

8. Properly classified complete
window frames;

9. Properly classified furniture.

In addition, this scope language has
been further clarified to now specify
that all softwood lumber products
entered from Canada claiming non-
subject status based on U.S. country of
origin will be treated as non-subject
U.S.-origin merchandise under the
countervailing duty order, provided that
these softwood lumber products meet
the following condition: upon entry, the
importer, exporter, Canadian processor
and/or original U.S. producer establish
to BCBP’s satisfaction that the softwood
lumber entered and documented as
U.S.-origin softwood lumber was first
produced in the United States as a
lumber product satisfying the physical
parameters of the softwood lumber
scope.2 The presumption of non-subject
status can, however, be rebutted by
evidence demonstrating that the
merchandise was substantially
transformed in Canada.

Verification

The Department verified Interbois,
Jacomau, and RLC from September 30,
2002, through October 3, 2002. On
October 22, 2002, we issued the
following reports: Verification of
Interbois, Inc. in the Countervailing
Duty Expedited Review of Certain
Softwood Lumber Products from
Canada (Interbois Verification Report),
Verification of Les Moulures Jacomau
2000, Inc. in the Countervailing Duty
Expedited Review of Certain Softwood
Lumber Products from Canada (Jacomau
Verification Report), and Verification of
Richard Lutes Cedar, Inc. in the
Countervailing Duty Expedited Review
of Certain Softwood Lumber Products

2 See the scope clarification message (1 3034202),
dated February 3, 2003, to the BCBP, regarding
treatment of U.S. origin lumber on file in the
Central Records Unit, Room B-099 of the main
Commerce Building.

from Canada (RLC Verification Report).
We provided these companies and
petitioners with an opportunity to
comment on the verification reports. We
received comments from petitioners and
rebuttal comments from respondents.

Methodology

These final results include companies
that obtain the majority of their wood
(over 50 percent of their inputs) from
the United States, the Maritime
Provinces, Canadian private lands, and/
or Canadian companies excluded from
the order. We calculated company-
specific rates based on the Group 1
methodology described in the notice of
preliminary results. To obtain the
company-specific stumpage benefit, we
multiplied the quantity of lumber inputs
(except for those specified below) by the
province-specific stumpage benefit
calculated in the underlying
investigation, i.e., the average per-unit
differential between the calculated
adjusted stumpage fee for the relevant
province and the appropriate
benchmark for that province. For those
provinces, such as British Columbia and
Ontario, for which we calculated more
than one per-unit benefit in the
investigation, we calculated one
province-wide per-unit benefit by
weight-averaging the previously
calculated values by the corresponding
volumes of harvested softwood. As
indicated in the Notice of Initiation, we
have not attributed a benefit to (1) logs
or lumber acquired from the Maritime
Provinces, (2) logs or lumber of U.S.
origin, (3) lumber produced by mills
excluded in the investigation, or (4) logs
from Canadian private land. We divided
the stumpage benefit by the appropriate
value of the company’s sales to
determine the company’s estimated
subsidy rate from stumpage and then
added any benefit from other programs
to obtain the cash deposit rate for the
company.

Analysis of Comments Received

The issues raised in the comments on
the verification reports by interested
parties are addressed in the “Issues and
Decision Memorandum: Final Results of
Expedited Review of 3 Companies
Covered by the August 14, 2002 Notice
of Preliminary Results of the
Countervailing Duty Expedited Reviews
of Certain Softwood Lumber Products
from Canada’ (Decision Memorandum),
dated concurrently with this notice,
which is hereby adopted by this notice.
As noted in the Decision Memorandum,
we are addressing in these final results
those issues that are related to the three
companies included in this notice.
Other issues, related for instance to

whether certain companies benefitted
from subsidies bestowed on their inputs
or Group 2 methodology, will be
addressed in the context of subsequent
reviews. A list of the issues which
parties have raised, and to which we
have responded, all of which are in the
Decision Memorandum, is attached to
this notice as Appendix I. The Decision
Memorandum is on file in the Central
Records Unit in room B-099 of the Main
Commerce Building. In addition, a
complete version of the Decision
Memorandum can be accessed directly
on the World Wide Web at http://
ia.ita.doc.gov, under the heading
“Federal Register Notices.”” The paper
copy and electronic version of the
Decision Memorandum are identical in
content.

Changes Since the Preliminary Results

We amended data for Interbois,
Jacomau and RLC based on information
obtained during verification. See the
Interbois Verification Report, Jacomau
Verification Report, and RLC
Verification Report for a further
discussion of such revisions.

Final Results of Review

We have calculated an individual
subsidy rate for each producer/exporter
subject to these expedited reviews. For
the period April 1, 2000 to March 31,
2001, we determine the net subsidy to
be as follows:

Net Subsidies - Producer/ Net Subsidy
Exporter Rate %
Interbois INC. ....ococvvvveivieeinns 0.88%
Les Moulures Jacomau ........ 0.75%
Richard Lutes Cedar Inc. ..... 0.12%

Because the rates for these companies
are less than one percent ad valorem,
which is de minimis, we determine that
these companies are excluded from the
countervailing duty order. We will
instruct the BCBP to refund all cash
deposits of estimated countervailing
duties collected on all shipments of the
subject merchandise produced and
exported by these three reviewed
companies. In addition, we will instruct
the BCBP to waive cash deposit
requirements of estimated
countervailing duties on all shipments
of the subject merchandise produced
and exported by these three companies,
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of these
reviews.

This notice covers only those three
companies that we have specifically
identified herein. We will instruct the
BCBP to continue collecting cash
deposits for all non-reviewed companies
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at the cash deposit rates established in
the amended final determination on
softwood lumber from Canada, 67 FR
36070 (May 22, 2002), and/or the final
results of expedited reviews, 67 FR
67388 (November 5, 2002).

These expedited reviews and notice
are issued and published in accordance
with section 751(a)(1) and 777(i)(1) of
the Tariff Act of 1930, as amended, (19
U.S.C. 1675(a)(1) and 19 U.S.C.
1677(£)(1)).

Dated: April 29, 2003.

Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.

Appendix I - Issues and Decision
Memorandum

Summary and Background
Analysis of Comments Received

Comment 1: Verification of RLC’s
Estimated Input Data

Comment 2: Verification of the Origin of
RLC’s Logs and Lumber

Comment 3: Verification of RLC’s
Estimated Sales Data

Comment 4: Interbois’ Lumber Output
[FR Doc. 03—-11352 Filed 5—-6—-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Jointly Owned Invention Available for
Licensing

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice of jointly owned
invention available for licensing.

SUMMARY: The invention listed below is
owned in part by the U.S. Government,
as represented by the Department of
Commerce. The Department of
Commerce’s interest in the invention is
available for licensing in accordance
with 35 U.S.C. 207 and 37 CFR part 404
to achieve expeditious
commercialization of results of federally
funded research and development.

FOR FURTHER INFORMATION CONTACT:
Technical and licensing information on
this invention may be obtained by
writing to: National Institute of
Standards and Technology, Office of
Technology Partnerships, Attn: Mary
Clague, Building 820, Room 213,
Gaithersburg, MD 20899. Information is
also available via telephone: 301-975—
4188, e-mail: mclague@nist.gov, or fax:
301-869-2751. Any request for
information should include the NIST

Docket number and title for the relevant
invention as indicated below.

SUPPLEMENTARY INFORMATION: NIST may
enter into a Cooperative Research and
Development Agreement (“CRADA”)
with the licensee to perform further
research on the invention for purposes
of commercialization. The invention
available for licensing is:

[Docket No.: 98—020US]

Title: Ultrasonic Strain Gage Using a
Motorized Electromagnetic Acoustic
Transducer (EMAT).

Abstract: The invention was made
jointly by scientists from NIST and the
University of Colorado. The invention is
jointly owned by the U.S. Government,
as represented by the Secretary of
Commerce, and the University of
Colorado. The U.S. Government’s
interest is available for licensing. The
invention comprises an ultrasonic strain
gage using an electromagnetic acoustic
transducer (EMAT). Stress causes a
rotation of the pure-mode polarization
directions of SH-waves and a change in
the phase of waves polarized along
these certain directions. The device
comprises a rotating small-aperture
EMAT, connected to a processor, to
measure phase and amplitude data as a
function of angle. The EMAT is placed
on a work piece at the location where
the stress is to be measured. The
acoustic birefringence Beta is
determined from the normalized
difference of these phases. From these
data, an algorithm calculates values of
Beta and Phi. The work piece is then
stressed or its stress state is changed.
The values are measured again at the
same location. Stress is determined from
the change in Beta and Phi.

Dated: May 1, 2003.
Karen H. Brown,
Deputy Director.
[FR Doc. 03-11362 Filed 5-6—-03; 8:45 am)|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 031303A]

Incidental Take of Marine Mammals;
Bottlenose Dolphins and Spotted
Dolphins

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of letters of
authorization.

SUMMARY: In accordance with the
Marine Mammal Protection Act
(MMPA) and implementing regulations,
notification is hereby given that 8 letters
of authorization (LOAS) to take
bottlenose and spotted dolphins
incidental to oil and gas structure
removal activities were issued.
ADDRESSES: The applications and letters
are available for review in the following
offices: Office of Protected Resources,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910, and the Southeast
Region, NMFS, 9721 Executive Center
Drive N, St. Petersburg, FL 33702.

FOR FURTHER INFORMATION CONTACT:
Kimberly Skrupky, Office of Protected
Resources, NMFS, (301) 713—-2055, ext.
163.

SUPPLEMENTARY INFORMATION: Section
101(a)(5)(A) of the MMPA (16 U.S.C.
1361 et seq.) directs NMFS to allow, on
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region, if certain findings
are made and regulations are issued.
Under the MMPA, the term ““taking”
means to harass, hunt, capture, or kill or
to attempt to harass, hunt, capture or
kill marine mammals.

Permission may be granted if NMFS
finds, after notification and opportunity
for public comment, that the taking will
have a negligible impact on the species
or stock(s) of marine mammals and will
not have an unmitigable adverse impact
on the availability of the species or
stock(s) for subsistence uses. In
addition, NMFS must prescribe
regulations that include permissible
methods of taking and other means
effecting the least practicable adverse
impact on the species and its habitat,
and on the availability of the species for
subsistence uses, paying particular
attention to rookeries, mating grounds,
and areas of similar significance. The
regulations must include requirements
pertaining to the monitoring and
reporting of such taking. Regulations
governing the taking of bottlenose and
spotted dolphins incidental to oil and
gas structure removal activities in the
Gulf of Mexico were published on
August 1, 2002 (67 FR 49869), and
remain in effect until February 2, 2004.
Issuance of these letters of authorization
are based on a finding that the total
takings will have a negligible impact on
the bottlenose and spotted dolphin
stocks of the Gulf of Mexico.

Letters of Authorization were issued
to:

(1). Anadarko E&P Company LP of
Houston, TX, 77251, on March 19, 2003;
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(2). Stone Energy Corporation of
Lafayette, LA, 70505, on March 19,
2003;

(3). ExxonMobil Production Company
of New Orleans, LA, 70161, on March
19, 2003;

(4). Amerada Hess Corporation, 500
Dallas Street, Houston, Texas, 77002, on
April 9, 2003;

(5). Hunt Oil Company, P.O. Box 727,
Scott, Louisiana, 70583, on April 9,
2003;

(6). Samedan Oil Company, 350
Glenborough, Suite 240, Houston,
Texas, 77067—3299, on April 17, 2003;

(7). W&T Offshore Inc., 3900 North
Causeway Boulevard, One Lakeway
Center, Suite 1200, Metairie, Louisiana,
70002, on April 17, 2003; and

(8). Burlington Resources, 400 N. Sam
Houston Parkway E., Suite 1200,
Houston, Texas, 77060-3593, on April
28, 2003.

Dated: Apr 30, 2003.
Laurie K. Allen,

Acting Office Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 03-11376 Filed 5—6—03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D.121902A]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Installation of a New Floating Dock at
the U.S. Coast Guard Pier, Monterey,
CA

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of issuance of an
incidental harassment authorization.

SUMMARY: In accordance with provisions
of the Marine Mammal Protection Act
(MMPA) as amended, notification is
hereby given that an Incidental
Harassment Authorization (IHA) has
been issued to the United States Coast
Guard (USCG) to take small numbers of
California sea lions and possibly Pacific
harbor seals by harassment incidental to
the installation of a new floating dock
at 100 Lighthouse Avenue in the city
and county of Monterey, CA.

DATES: This authorization is effective
from April 30, 2003, through April 29,
2004.

ADDRESSES: A copy of the application
may be obtained by writing to Christina
Fahy, Protected Species Division,

National Marine Fisheries Service -
Southwest Regional Office, 501 West
Ocean Boulevard, Suite 4200, Long
Beach, CA 90802—4213, or by
telephoning the contact listed here.
FOR FURTHER INFORMATION CONTACT:
Christina Fahy, Southwest Regional
Office, NMFS, (562) 980—4023 or
Kimberly Skrupky, Office of Protected
Resources, NMFS, (301) 713—-1401 x163.
SUPPLEMENTARY INFORMATION:

Background

Section 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) directs
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of marine mammals
by U.S. citizens who engage in a
specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses and that the
permissible methods of taking and
requirements pertaining to the
monitoring and reporting of such
takings are set forth. NMFS has defined
“negligible impact” in 50 CFR 216.103
as

an impact resulting from the specified
activity that cannot be reasonably expected
to, and is not reasonably likely to, adversely
affect the species or stock through effects on
annual rates of recruitment or survival.

Subsection 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. The
MMPA defines “harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the wild
[“Level A harassment’’]; or (ii) has the
potential to disturb a marine mammal or
marine mammal stock in the wild by causing
disruption of behavioral patterns, including,
but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
[“Level B harassment”’].

Subsection 101(a)(5)(D) establishes a
45—day time limit for NMFS review of
an application followed by a 30-day
public notice and comment period on
any proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days of
the close of the comment period, NMFS

must either issue or deny issuance of
the authorization.

Summary of Request

On August 16, 2002, NMFS received
a letter and application from the USCG,
requesting an IHA for the possible
harassment of small numbers of
California sea lions (Zalophus
californianus) and Pacific harbor seals
(Phoca vitulina), incidental to the
installation of a new floating dock in
Monterey, CA.

The installation of a new floating
dock is needed to provide better and
safer access to an 87 ft (26.6 m) Coastal
Patrol Boat, USCGC Hawksbill
(Hawksbill). Currently, the Hawksbill
moors at a fixed wharf which does not
meet the USCG’s minimum standards
for mooring a patrol boat. The tidal
range causes severe chafing to the
mooring lines and difficulties with the
access gangway. The Coast Guard
estimates that the cost of mooring line
replacement is approximately $10,000 a
year. When the patrol boat is at the
dock, a crewmember is required to be
continually present to adjust mooring
lines and the gangway about every 40
minutes. The Hawksbill has a 10—person
crew, which is not designed to have one
person awake the entire night while in
port. Finally, several locally produced
gangways, mounted from the wharf,
have failed to give adequate access to
the Hawksbill during the entire tidal
cycle. The installation of a floating dock
will eliminate the excessive cost to
mooring lines and gangway replacement
and any unnecessary burden on the
crew.

Comments and Responses

A notice of receipt of the application
and proposed authorization was
published on February 6, 2003 (68 FR
6116), and a 30—-day public comment
period was provided on the application
and proposed authorization. The only
comments received were from the
Marine Mammal Commission
(Commission). They stated,

The Commission concurs with the
Service’s preliminary determination of the
short-term impact of conducting the
proposed activities will result, at most, in a
temporary modification in behavior,
including temporarily vacating haulout areas,
by California sea lions and Pacific harbor
seals, and, as such, is expected to have a
negligible impact on the animals. The
Commission also concurs that the mitigation
measures proposed by the applicant and the
monitoring that would be required by the
Service appear to be adequate to ensure that
the planned activities will not result in the
mortality or serious injury of any marine
mammal. The Commission therefore
recommends that the requested incidental
harassment authorization be issued, provided
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that the Service is satisfied that the
monitoring and mitigation programs will be
carried out as described in the application
and in the Service’s Federal Register notice.
The Service should also advise the Coast
Guard that California sea otters inhabit
waters in Monterey area and that an
incidental taking authorization from the Fish
and Wildlife Service to cover this species
may also be needed.

On October 19, 2001, the USCG
requested consultation from the U.S.
Fish and Wildlife Service (FWS) on the
southern sea otter (Enhydra lutris
nereis) and the brown pelican
(Pelacanus occidentalis). FWS
responded on December 21, 2001,
stating, ‘“‘Based on the information
provided in the concurrence request,
and given the full implementation of the
avoidance measure contained in this
request, we concur with your
determination that the project is not
likely to adversely affect the southern
sea otter and the brown pelican.
Consequently, further consultation
pursuant to section 7(a)(2) of the
Endangered Species Act of 1973, as
amended, is not required.”

Description of Habitat and Marine
Mammals Affected by the Activity

A description of the Monterey Bay
ecosystem and its associated marine
mammals can be found in the USCG
application (USCG 2002).

Marine Mammals

General information on California sea
lions, harbor seals and other marine
mammal species found in central
California waters can be found in
Caretta et al. (2001) which is available
at: http://www.nmfs.noaa.gov/prot__res/
readingrm/MMSARS/
2002PacificSARs.pdf

The marine mammals likely to be
found in the project area are limited to
the California sea lion and harbor seal.
The California sea lion primarily uses
the central California area to feed during
the non-breeding season. California sea
lions are regularly observed in the
Monterey Harbor area in the autumn,
winter, and into the early spring. They
regularly haul out on the USCG Jetty. No
pupping occurs in the project area.

A small number of harbor seals are
also expected to be found in the project
area. Harbor seals are distributed
throughout the west coast of California.
In Monterey Harbor, harbor seals haul
out on a rocky outcropping located
approximately 300 m (984 ft) inshore of
the proposed project site. Harbor seals
do not pup at this site, although several
pupping sites are located around the
Monterey Peninsula within 3 to 20 km
(1.9 to 12.4 mi) of the project site.

Potential Effects on Marine Mammals

It is possible that California sea lions
and harbor seals swimming in the
project vicinity during pile driving may
be subject to elevated sound pressure
levels that could produce a temporary
shift in the animal’s hearing threshold.
Construction and human activity
around the site could also potentially
result in behavioral changes in nearby
pinnipeds. California sea lions and
harbor seals may temporarily cease
normal activities, such as feeding, or
pop their heads up above water in
response to the noise. They may also be
curious and choose to investigate the
project site. However, existing evidence
shows that most marine mammals tend
to avoid loud noises and will likely
move away from the project site
(Richardson et al., 1995). Disturbance
from these activities is expected to have
a short-term negligible impact to a
number of sea lions and harbor seals.
These disturbances will be reduced to
the lowest level practicable by
implementation of the proposed work
restrictions and mitigation measures
(see Mitigation).

During the installation of the floating
dock, California sea lion incidental
harassment is expected to occur on a
daily basis upon initiation of the pile
driving. Sea lions are also likely to be
initially harassed by the barge tender
moving the barge into place. If the
animals no longer perceive construction
noise and activity as being threatening,
they are likely to resume their regular
hauling out behavior. The number of sea
lions disturbed will vary daily, but
animals in the water near the project
site or hauled out closest to the project
site are more likely to be disturbed than
animals hauled out at the farther end of
the jetty. Based on past ground surveys,
the number of California sea lions that
may potentially be harassed could range
from 200 to 400, and possibly as many
as 600 animals may move each day as
a result of the project activities.

Whether harbor seals, reacting to
construction noise and associated
activity, will move away from the rock
outcropping is unknown. While seals
are generally thought to be less tolerant
of human activities than sea lions, the
location of their haulout from the
project site may be far enough away that
disturbances may be less likely. Seals
that are swimming near the project site
may be harassed during construction
activity, especially pile driving, and
may swim away from the immediate
area. Less than 20 harbor seals are
expected to use the rocky outcroppings
within the Monterey harbor during the
project period. During aerial surveys

from 1997 to 1999, the maximum
number of harbor seals recorded on the
rocky outcropping within the Monterey
harbor was 15 animals.

Potential Effect on Habitat

The activity will take place on a part
of the Monterey USCG pier that is not
used directly by any marine mammal
species. Short-term impacts of the
activities are expected to result in a
temporary reduction in utilization of the
rock jetty at the end of the USCG pier
by California sea lions and perhaps of
the nearby rocky outcropping by Pacific
harbor seals while work is in progress
or until pinnipeds acclimate to the
disturbance. This will not likely result
in any permanent reduction in the
number of sea lions or seals at these
haulouts. Sea lions are regularly
disturbed by boats and human activities
in Monterey Harbor. In addition,
approximately 4-5 m (13.1-16.4 ft)
above the harbor seal haul-out, there is
a busy bike path and pedestrian
walkway. Seals are frequently disturbed
year-round due to their proximity to the
bike path, particularly during the
daytime. The abandonment of either
haulout is not anticipated since existing
foot traffic, commercial and recreational
boating, and human activity currently
occurring within the area have not
caused long-term abandonment.

Therefore, other than the potential,
short-term abandonment by California
sea lions and harbor seals of part of their
existing haulouts in Monterey Harbor
during floating dock installation, no
impact on the habitat or food sources of
marine mammals are likely from this
project.

Mitigation

Several mitigation measures to reduce
the potential for harassment from
installation of the floating dock will be
implemented by USCG as part of their
activity. General restrictions are as
follows: the work will be performed
during daylight hours only so that
potential impacts can be detected more
easily and steps can be taken to avoid
them; shouting, loud noises, fast
movements, and other activities that
would disturb the haul-out sites will be
minimized (considering human safety
concerns foremost); the number of
people and the amount of equipment on
the USCG pier in close proximity to the
sea lion haulout will be restricted to the
minimum required to effectively
perform the work; all equipment will be
kept on the west side of the USCG pier
and, as much as possible, out of sight of
the sea lion haulout site; a NMFS-
approved biological monitor will be on
site at all times during the project
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operations to monitor marine mammal
disturbances and to advise personnel on
ways to minimize or avoid disturbances.

General restrictions during pile
driving will include: no piles will be
driven between the hours of 5 p.m. and
8 a.m. Based on a recommendation from
NMFS, the USCG will avoid exposing
pinnipeds to unsafe noise levels (190 dB
re 1 microPascal-m). Given the acoustic
monitoring from pile driving exercises
for the Noyo River Bridge, the USCG
will establish an initial safety zone of 50
m (164.0 ft) around the pile-driving site.
The marine mammal monitor will scan
the safety zone for 5 minutes
continuously just prior to pile driving to
determine whether marine mammals are
present. Pile driving will not begin until
the safety zone is clear. If an animal is
in the safety zone before initiation of the
pile driving activity on any given work
day, operations will be delayed until the
animal has moved a safe distance away.
If an animal enters the safety zone while
pile driving is occurring, operations will
be stopped immediately until the
animal has moved beyond the range of
the safety zone. In consultation with
NMEFS, the safety zone may be increased
if animals beyond 50 m (164.0 ft) show
excessive behavioral changes in
response to pile driving operations. If
pile driving stops for less than 45
minutes, another 5-minute scan will not
be necessary; if it stops for longer than
45 minutes, another scan will be
performed.

In order to provide further protection
to pinnipeds hauled out near the project
area, the USCG will also “dry fire” the
hammer prior to operating at full
capacity. A “dry fire” occurs when the
hammer is raised and dropped with no
compression of the pistons, an action
which produces approximately 50
percent of the maximum in-air noise
level, or 4555 dB (re 20 microPascal-
m). This dry-firing should allow
pinnipeds in the area to voluntarily
move from the area and should expose
fewer animals to loud sounds both
underwater and above water.

Monitoring

NMFS will require the USCG to
monitor the impact of the floating dock
installation activities on California sea
lions and harbor seals in Monterey
Harbor. Monitoring will be conducted
by one or more NMFS-approved
monitors.

In general, the marine mammal
monitor(s) will record the date and time
of arrival and departure of the monitor
and work crew. The monitor will also
conduct counts of sea lions on the jetty
and counts of pinnipeds in the water

near the project site every hour,
commencing one hour before the start of
project activity each day and ending 15
minutes after all project activities have
ceased. Data on size classes and sex
(when possible) of sea lions on the jetty
will be collected. Counts of harbor seals
will be obtained at the beginning and
the end of each work day. If possible,
data on size class and sex of animals
will be collected. The monitor(s) will
also collect information on disturbance
reactions, including the number of
animals disturbed and the source
(including type, location, timing, and
duration of disturbance). The monitor
will also record environmental
conditions, including date, time, cloud
cover, visibility, wind direction and
velocity, swell direction and height, and
tides.

During pile driving operations, the
monitor will monitor the 50-meter
safety zone, as described above (see
Mitigation). The safety zone will be
marked with temporary buoys in order
to facilitate monitoring efforts.

Reporting

The USCG will provide weekly
reports to the Southwest Regional
Administrator (Regional Administrator),
NMFS, including a summary of the
previous week’s monitoring activities
and an estimate of the number of
California sea lions and harbor seals that
may have been disturbed as a result of
floating dock installation activities.
These reports will include data
collected during daily monitoring.

A draft report must be submitted to
the Regional Administrator within 60
days after the conclusion of the project.
A final report must be submitted to the
Regional Administrator within 30 days
after receiving comments from the
Regional Administrator on the draft
final report. If no comments are received
from NMFS, the draft report will be
considered to be the final report.

Endangered Species Act

Under section 7 of the Endangered
Species Act, NMFS has determined that
there will be no effect on listed species
under NMFS jurisdiction. In addition,
the USCG requested consultation with
the FWS on October 19, 2001, for the
southern sea otter and the brown
pelican. The FWS concurred with the
determination that the proposed
installation of a floating dock at the U.S.
Government Breakwater, Sation
Monterey, is not likely to adversely
affect the southern sea otter or the
brown pelican.

National Environmental Policy Act

In conjunction with the promulgation
of regulations implementing section
101(a)(5)(D) of the MMPA, NMFS
completed an Environmental
Assessment (EA) on May 9, 1995, that
addressed the impacts on the human
environment from the issuance of IHAs
and the alternatives to that action.
NMFS’ analysis resulted in a Finding of
No Significant Impact (FONSI). In
addition, this proposed action,
including pile driving, will use pile
driving equipment that is less intense
and will, therefore, have a lower impact
on the marine environment than pile
driving equipment used in other surveys
for which EAs and resulting FONSIs
have been prepared previously. This
THA also qualifies for a categorical
exclusion under NOAA Administrative
Order 216—6. Therefore, a new EA is not
required and a new one will not be
prepared.

Conclusions

NMFS has determined that the short-
term impact of the floating dock
installation, as described in this
document and in USCG (2002), should
result, at worst, in the temporary
modification in behavior by California
sea lions and Pacific harbor seals. While
behavioral modifications, including
temporarily vacating the haulout, may
be made by these species to avoid the
resultant visual and acoustic
disturbance, this action is expected to
have a negligible impact on the animals.
In addition, no take by injury or by
death is anticipated, and harassment
takes will be at the lowest level
practicable due to the incorporation of
the mitigation measures mentioned
previously in this document.

Since NMFS is assured that the taking
would not result in more than the
incidental harassment of small numbers
of California sea lions and Pacific harbor
seals or would not have an
unmitigatable adverse impact on the
availability of these stocks for
subsistence uses and would result in the
least practicable impact on the stocks,
NMFS has determined that the
requirements of section 101(a)(5)(D)
have been met and the authorization can
be issued. For the above reasons, NMFS
has issued an IHA for a 1-year period
beginning on the date noted above (see
DATES) for the incidental harassment of
California sea lions and harbor seals by
the installation of a floating dock in
Monterey, California, provided the
above mentioned monitoring and
reporting requirements are incorporated.



Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003/ Notices

24443

Dated: Apr 30, 2003.
Laurie K. Allen,

Acting Office Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 03-11377 Filed 5—-6—-03; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 050103D)]

Marine Mammals; File No. 881-1710

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application.

SUMMARY: Notice is hereby given that
the Alaska SeaLife Center (ASLC), 301
Railway Avenue, Seward, AK 99664,
(Shannon Atkinson, Ph.D., Principal
Investigator) has applied in due form for
a permit to take harbor seals (Phoca
vitulina) for purposes of scientific
research.

DATES: Written or telefaxed comments
must be received on or before June 6,
2003.

ADDRESSES: The application and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713—0376; and

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802-1668; phone
(907)586-7221; fax (907)586—-7249.

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson or Amy Sloan, (301)713—
2289.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended
(MMPA; 16 U.S.C. 1361 et seq.), and the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216).

To better investigate potential causes
of the decline of harbor seals in the Gulf
of Alaska, the ASLC is restructuring
their captive population to represent
young, healthy seals from genetic stocks
affected by the Gulf of Alaska decline.
To accomplish this, eight recently
weaned harbor seals will be captured
from the wild over a two to three year
period in the Gulf of Alaska for long-
term holding and research at the ASLC.
Seals will be captured in nets and

transported in kennels to the ASLC for
permanent captivity. A maximum of 30
capture attempts will occur per year.
During seal capture attempts in the
wild, up to 20 seals may incidentally be
caught in nets and released, and up to
100 seals may be incidentally disturbed
at the haul-out sites. Weaned female
pups captured for permanent captivity
will be sampled in the wild as follows:
sedation or anesthesia; body mass,
morphometrics, and 3D
photogrammetry; blood, blubber,
whisker, and skin samples; body
composition; flipper tagging and
microchip implant; ultrasound; fecal
and urine collection; skin and mucosal
swabs; endoscopy; and disease
screening. Two accidental mortalities
per year are requested during activities
conducted in the wild and during
transport.

Once at the ASLC, the following will
be performed on the harbor seals:
monthly health assessments (as
described in sampling above); hormone
challenge experiments twice yearly;
weights and measurements taken up to
daily; blood sampling up to once a
week; fecal and urine sampling 12 times
a year, with dietary markers used four
times per year; blubber ultrasound up to
daily; bio-electrical impedance once a
month; total blood volume
determination once a month; deuterium
oxide administration and blood
sampling once per month; feeding trials
four times a year; mucosal swabs, saliva
collection, examination of external
genitalia up to three times per week;
blubber biopsies up to eight times per
year; video, photographic, radiographic,
digital, and thermal imaging as needed;
anesthesia and sedation as deemed
necessary by the attending veterinarian.
Up to two research-related mortalities
per year are requested for the harbor
seals once held at ASLC.

This study investigates the
importance of lipids in the diets of
harbor seals and the long-term effects of
high and low lipid diets on the growth,
development, maturity, and health of
seals. The ASLC proposes to measure a
suite of growth and health parameters
for seals fed a mixed species diet that
differ only with the presence of high
and low fat herring and test whether
seals that are lean due to lower dietary
lipids show, relative to the seals fed a
higher lipid diet: (1) Decreased growth
rates; (2) delayed reproduction; (3)
altered ovulation times; (4) endocrine or
immune system function that may
adversely affect reproduction or
survival; (5) different seasonal or age-
related physiological responses affecting
digestive efficiency and lipid storage.
The following types of samples will be

collected from each of the eight harbor
seals held at ASLC: blood, blubber,
whisker, skin, urine, feces, and skin and
mucosal swabs. The applicant has
requested a five-year permit.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), an initial
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Written comments or requests for a
public hearing on this application
should be mailed to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Comments may also be submitted by
facsimile at (301)713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period. Please note that
comments will not be accepted by e-
mail or by other electronic media.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: May 1, 2003.
Stephen L. Leathery,

Chief, Permits, Conservation and Education
Division, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 03—-11375 Filed 5-6—-03; 8:45 am]

BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
Patent and Trademark Office

Submission for OMB Review;
Comment Request

The United States Patent and
Trademark Office (USPTO) has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: United States Patent and
Trademark Office (USPTO).

Title: Patent Processing (Updating).

Form Number(s): PTO/SB/08a/08b/
21/22/23/24/24A/25/26/27/30/31/32/
35/36/37/42/43/61/62/63/ 64/64a/67/
68/91/92/96/97, PTO-2053-A/B, PTO-



24444

Federal Register/Vol. 68, No. 88/ Wednesday, May 7, 2003/ Notices

2054—-A/B, PTO-2055-A/B, PTOL/
413A, eIDS, EFS form.

Agency Approval Number: 0651—
0031.

Type of Request: Extension of a
currently approved collection.

Burden: 830,629 hours annually.

Number of Respondents: 2,208,339
responses per year.

Avg. Hours Per Response: The USPTO
estimates that it will take anywhere
from one minute 48 sections (0.03
hours) to eight hours (8.0 hours),
depending on the amount of
information that the applicant needs to
submit to the USPTO, to complete the
forms and requirements associated with
this information collection. This
includes time to gather the necessary
information, create the documents, and
submit the completed request.

Needs and Uses: During the pendency
of a patent application or the period of
enforceability of a patent, situations
arise that require collection of
information for the USPTO to further
process the patented file or the patent
application. This information can be
used by the USPTO to continue the
processing of the patent or application
or to ensure that applicants are
complying with the patent regulations.
These situations involve responses filed
by applicants to various USPTO actions
and may include information
disclosures and citations; requests for
extensions of time; the establishment of
small entity status; abandonment or
revival of abandoned applications;
disclaimers; appeals; expedited
examination of design applications;
transmittal forms; requests to inspect,
copy and access patent applications;
publication requests; and certificates of
mailing/transmission.

Affected Public: Individuals or
households; business or other for-profit;
not-for-profit institutions; farms, the
Federal Government, and State, Local or
Tribal Governments.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain benefits.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Susan K. Brown,
Records Officer, Office of Data
Architecture and Services, Data
Administration Division, U.S. Patent
and Trademark Office, Suite 310, 2231
Crystal Drive, Arlington, VA 22202; by
phone (703) 308-7400; or by e-mail at
susan.brown@uspto.gov.

Written comments and
recommendations for the proposed
information collection should be sent on
or before June 6, 2003 to David Rostker,

OMB Desk Officer, Room 10202, New
Executive Office Building, Washington,
DC. 20503.

Dated: April 30, 2003.
Susan K. Brown,

Records Officer, USPTO, Office of Data
Architecture and Services, Data
Administration Division.

[FR Doc. 03-11245 Filed 5-6—-03; 8:45 am)|]
BILLING CODE 3510-16-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Sri Lanka

May 2, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: May 8, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel Web site at http://
www.otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being reduced for
carryforward used.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also

see 67 FR 68576, published on
November 12, 2002.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

May 2, 2003.

Comimissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 1, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Sri Lanka and
exported during the twelve-month period
which began on January 1, 2003 and extends
through December 31, 2003.

Effective on May 8, 2003, you are directed
to reduce the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Adjusted twelve-month

Category limit 1
338/339 ..o 2,120,245 dozen.
347/348 ... 1,515,825 dozen.
351/651 .... ... | 574,236 dozen.
647/648 .........ccuve.... 1,910,492 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

James C. Leonard III,
Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03—11307 Filed 5—-6—-03; 8:45 a.m.
BILLING CODE 3510-DR-S

DEPARTMENT OF DEFENSE
Department of the Air Force

HQ USAF Scientific Advisory Board

AGENCY: Department of the Air Force,
DoD.

ACTION: Notice of meeting.

SUMMARY: Pursuant to Pub. L. 92-463,
notice is hereby given of the
forthcoming meeting of the Secretary’s
Advisory Group. The purpose of this
meeting is to provide advice to the
Secretary of the Air Force on short and
long-term space-related strategy issues
for the Air Force. This meeting will be
closed to the public.

DATE: May 8, 2003.
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ADDRESS: Room 4E869, The Pentagon,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Lt.
Col. John J. Pernot, Air Force Scientific
Advisory Board Secretariat, 1180 Air
Force Pentagon, Rm 5D982, Washington
DC 20330-1180, (703) 697—4811.

Pamela D. Fitzgerald,

Air Force Federal Register Liaison Officer.
[FR Doc. 03—11246 Filed 5—6—-03; 8:45 am]
BILLING CODE 5001-05-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before June 6,
2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Karen Lee, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Karen_F._Lee@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and

proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: May 1, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of the Undersecretary

Type of Review: New.

Title: School and Community
Prevention Activities: A National Study
of the Safe and Drug-Free Schools
Program—Phase II.

Frequency: One time.

Affected Public:

State, Local, or Tribal Gov’t, SEAs or
LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 12,880.
Burden Hours: 7,546.

Abstract: The study “School and
Community Prevention Activities: A
National Study of the Safe and Drug-
Free Schools Program—Phase II"”” will
evaluate the quality of SDFSCA-funded
prevention efforts in schools, to identify
approaches to increase the quality and
effectiveness of those efforts, to select a
sample of middle and high schools for
further study in Phase III, and to
examine the quality of programming for
Governors’ program grantees.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2268. When
you access the information collection,
click on “Download Attachments  to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW, Room 4050, Regional
Office Building 3, Washington, DC
20202—4651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Kathy Axt at her
e-mail address Kathy.Axt@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03-11253 Filed 5-6—03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

[Docket Nos. EA-279, PP-16-1 and PP-40—
1]

Applications To Transfer Electricity
Export Authorizations and Presidential
Permits; Citizens Communications
Company and UniSource Energy
Company

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of application.

SUMMARY: Citizens Communications
Company (Citizens) and UniSource
Energy Company (UniSource) have
jointly applied to transfer Electricity
Export Authorizations EA—16 and EA—
40 and Presidential Permits PP—16 and
PP-40 from Citizens to a new corporate
entity affiliated with UniSource and
currently designated as “NewCo.”
DATES: Comments, protests or requests
to intervene must be submitted on or
before June 6, 2003.

ADDRESSES: Comments, protests or
requests to intervene should be
addressed as follows: Office of Coal &
Power Import/Export (FE-27), Office of
Fossil Energy, U.S. Department of
Energy, 1000 Independence Avenue,
SW., Washington, DC 20585-0350 (FAX
202-287-5736).

FOR FURTHER INFORMATION CONTACT:
Ellen Russell (Program Office) 202-586—
9624 or Michael Skinker (Program
Attorney) 202-586-2793.

SUPPLEMENTARY INFORMATION: Exports of
electricity from the United States to a
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act (FPA)
(16 U.S.C. 824a(e)). In addition, the
construction, operation, maintenance,
and connection of facilities at the
international border of the United States
for the transmission of electric energy
between the United States and a foreign
country is prohibited in the absence of
a Presidential permit issued pursuant to
Executive Order (EO) 10485, as
amended by EO 12038. Existing
electricity export authorizations and
Presidential permits are not transferable
or assignable. However, in the event of
a proposed voluntary transfer of export
authority or physical facilities, in
accordance with the regulations at 10
CFR 205.305 and 10 CFR 205.323, the
existing holder of an export
authorization or permit and the
transferee(s) are required to file joint
applications for transfer with DOE that
include a statement of reasons for the
transfer.

On August 8, 1952, the Federal Power
Commission (FPC; the predecessor
agency of DOE) issued a Presidential
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permit in Docket E-6432 (DOE
Presidential Permit PP—16) to Citizens
Utilities Company (now Citizens
Communications Company) for one
2,300-volt (2.3-kV) electric distribution
line that crossed the United States
border with Mexico in the vicinity of
Sondita Avenue, Nogales, Arizona, and
one 13-kV distribution line that
originated at the Grand Avenue Plant
and crossed the United States border
with Mexico 1700 feet east of the 2.3-
kV facilities.

On December 29, 1967, the FPC
granted a Presidential permit in Docket
E-7371 (DOE Presidential Permit PP—
40) to Citizens Utilities Company for a
13.8-kV distribution line crossing the
United States border with Mexico in the
vicinity of Boundary Monument No. 112
in Lochiel, Arizona.

On December 29, 1967, in Docket E—
7370, and on February 2, 1970, in
Docket E-6431, (DOE Docket Nos. EA—
40 and EA-16, respectively) the FPC
authorized Citizens Utilities to export
electric energy to Mexico using the
above cross-border facilities.

On April 18, 2003, Citizens and
UniSource (collectively, the
“Applicants”) jointly filed applications
with DOE to transfer Presidential
Permits PP—16 and PP—40, as well as
electricity export authorizations EA-16
and EA—40, from Citizens to a new
corporate subsidiary of UniSource and
currently designated as “NewCo.” As a
result of an asset purchase agreement
executed on October 29, 2002, Citizens
agreed to sell to UniSource all assets (as
further described in the applications)
used by Citizens in connection with or
otherwise necessary for the conduct of
Citizens’ electric utility business in
Arizona. The sale of Citizens electric
utility business to NewCo is currently
pending before the Federal Energy
Regulatory Commission (FERC; Docket
No. EC03-54—-000). UniSource owns
99.9% of the issued and outstanding
common stock of Tucson Electric Power
Company and all of the issued and
outstanding common stock of two direct
non-utility subsidiaries, Millennium
Energy Holdings, Inc. and UniSource
Energy Development Company.

In the instant applications, the
Applicants request that the existing
energy limits of 60,000,000 kilowatt-
hours (kWh) per year using the PP-16
facilities, and 5,000,000 kWh per year
using the PP—40 facilities be removed.
The Applicants further note that the 2.3-
kV facilities currently authorized in
Presidential Permit PP—16 were
removed in the mid-1970’s and that the
13-kV line is currently maintained only
for contingencies and does not serve any
load. The Applicants state that there

will be no physical changes to either of
the existing permitted facilities.

Procedural Matters

Any person desiring to become a
party to this proceeding or to be heard
by filing comments or protests to this
application should file a petition to
intervene, comment or protest at the
address provided above in accordance
with §§385.211 or 385.214 of the
FERC’s rules of practice and procedures
(18 CFR 385.211, 385.214). Fifteen
copies of each petition and protest
should be filed with the DOE on or
before the date listed above.

Comments on the joint applications to
transfer Presidential permits and
electricity export authorizations from
Citizens to NewCo should be clearly
marked with Dockets EA—279, PP-16-1,
or PP—40-1, as appropriate. Additional
copies are to be filed directly with L.
Russell Mitten, Esq., VP, General
Counsel, Citizens Communications
Company, 3 High Ridge Park, Stamford,
CT 06905; Vincent Nitido, Jr., Esq., VP,
General Counsel, UniSource Energy
Corporation, One South Church Ave.,
Suite 100, Tucson, AZ 85701; and
Bonnie A. Suchman, Esq., Amie V.
Colby, Esq., Troutman Sanders LLP, 401
9th Street, NW., Suite 1000,
Washington, DC 20004.

Before an electricity export
authorization or Presidential permit
may be issued or amended, the DOE
must determine that the proposed action
will not adversely impact on the
reliability of the U.S. electric power
supply system. In addition, DOE must
consider the environmental impacts of
the proposed action (i.e., granting the
Presidential permit or electricity export
authorization, with any conditions and
limitations, or denying them) pursuant
to the National Environmental Policy
Act of 1969. DOE also must obtain the
concurrence of the Secretary of State
and the Secretary of Defense before
taking final action on a Presidential
permit application.

Copies of these applications will be
made available, upon request, for public
inspection and copying at the address
provided above or by accessing the
Fossil Energy Home Page at http://
www.fe.doe.gov. Upon reaching the
Fossil Energy Home page, select
“Electricity Regulation,” and then
“Pending Proceedings” from the options
menus.

Issued in Washington, DC, on May 1, 2003.
Anthony J. Como,

Deputy Director, Electric Power Regulation,
Office of Coal & Power Import/Export, Office
of Coal & Power Systems, Office of Fossil
Energy.

[FR Doc. 03-11313 Filed 5—-6—03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Hanford

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Hanford. The Federal
Advisory Committee Act (Pub. L. 92—
463, 86 Stat. 770) requires that public
notice of these meeting be announced in
the Federal Register.

DATES: Thursday, June 5, 2003, 9 a.m.—
5 p.m.; Friday, June 6, 2003, 8:30 a.m.—
4 p.m.

ADDRESSES: Red Lion Hanford House,
802 George Washington Way, Richland,
WA, Phone: (509) 946—-7611, Fax: (509)
943-8564.

FOR FURTHER INFORMATION CONTACT:
Yvonne Sherman, Public Involvement
Program Manager, Department of Energy
Richland Operations Office, 825 Jadwin,
MSIN A7-75, Richland, WA, 99352;
Phone: (509) 376—6216; Fax: (509) 376—
1563.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
environmental restoration, waste
management, and related activities.

Tentative Agenda

Thursday, June 5, 2003

Revised Draft Hanford Site Solid
(Radioactive and Hazardous) Waste
Program Environmental Impact
Statement—Discussion and Draft
Advice

Integrated Safety Management System
and Voluntary Protection Program
Discussion Panel

Office of River Protection Baseline
(draft advice—tentative)

DOE Budget Process Update (draft
advice—tentative)

Office of River Protection: Disposition
of Transuranic Waste in the Tanks
(draft advice—tentative)

Friday, June 6, 2003

Informational Session on Hanford
Project Management Plan Strategic
Initiative #3:
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—Accelerate Stabilization and De-
Inventory of Nuclear Materials:
Spent Nuclear Fuel, Special
Nuclear Material (Plutonium) and
Cesium and Strontium Capsules

Hanford Natural Resource Trustee
Council Overview
Adoption of Draft Advice:

—Revised Draft Hanford Solid
(Radioactive and Hazardous) Waste
Program Environmental Impact
Statement

—Office of River Protection Baseline
(tentative)

—DOE Budget Process Update
(tentative)

—Office of River Protection:
Disposition of Transuranic Waste in
the Tanks (tentative)

Committee Updates

Identification of September Hanford
Advisory Board meeting agenda
topics

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Yvonne Sherman'’s office at the
address or telephone number listed
above. Requests must be received five
days prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The Deputy
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided equal time to present their
comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585 between 9
a.m. and 4 p.m., Monday-Friday, except
Federal holidays. Minutes will also be
available by writing to Yvonne
Sherman, Department of Energy
Richland Operation Office, 825 Jadwin,
MSIN A7-75, Richland, WA 99352, or
by calling her at (509) 376—1563.

Issued at Washington, DC on May 1, 2003.
Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 03-11312 Filed 5—-6—-03; 8:45 am]
BILLING CODE 6450-01—P

DEPARTMENT OF ENERGY

Office of Science; High Energy Physics
Advisory Panel

AGENCY: Department of Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the High Energy Physics
Advisory Panel (HEPAP). Federal
Advisory Committee Act (Public Law
92-463, 86 Stat. 770) requires that
public notice of these meetings be
announced in the Federal Register.

DATES: Thursday, July 24, 2003; 9 a.m.
to 6 p.m. and Friday, July 25, 2003; 8:30
a.m. to 4 p.m.

ADDRESSES: Four Points Sheraton, 8400
Wisconsin Avenue, Bethesda, Maryland
20814.

FOR FURTHER INFORMATION CONTACT:
Bruce Strauss, Executive Secretary; High
Energy Physics Advisory Panel; U.S.
Department of Energy; 19901
Germantown Road; Germantown,
Maryland 20874-1290; Telephone: 301—
903-3705.

SUPPLEMENTARY INFORMATION:

Purpose of Meeting: To provide
advice and guidance on a continuing
basis with respect to the high energy
physics research program.

Tentative Agenda: Agenda will
include discussions of the following:

Thursday, July 24, 2003, and Friday,
July 25, 2003

* Discussion of Department of Energy
High Energy Physics Programs

» Discussion of National Science
Foundation Elementary Particle
Physics Program

* Discussion of the High-Energy Physics
Facilities Recommended for the DOE
Office of Science Twenty-Year
Roadmap Report

* Discussion of the DOE/NSF HEPAP
Subpanel on Particle Physics Project
Prioritization Panel (P5) Report

» Discussion of High Energy Physics
University Programs

» Reports on and Discussion of U.S.
Large Hadron Collider Activities

* Reports on and Discussions of Topics
of General Interest in High Energy
Physics

» Public Comment (10-minute rule)
Public Participation: The meeting is

open to the public. If you would like to

file a written statement with the Panel,

you may do so either before or after the

meeting. If you would like to make oral

statements regarding any of these items

on the agenda, you should contact Bruce

Strauss, 301-903—-3705 or

Bruce.Strauss@science.doe.gov (e-mail).

You must make your request for an oral

statement at least 5 business days before

the meeting. Reasonable provision will

be made to include the scheduled oral

statements on the agenda. The

Chairperson of the Panel will conduct

the meeting to facilitate the orderly

conduct of business. Public comment
will follow the 10-minute rule.

Minutes: The minutes of the meeting
will be available for public review and
copying within 90 days at the Freedom
of Information Public Reading Room;
Room 1E-190; Forrestal Building; 1000
Independence Avenue, SW.;
Washington, DC, between 9 a.m. and 4
p.m., Monday through Friday, except
Federal holidays.

Issued at Washington, DC on May 1, 2003.
Rachel M. Samuel,
Deputy Advisory Committee Management
Officer.
[FR Doc. 03—-11314 Filed 5—6—03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-354—-000]

CenterPoint Energy—Mississippi River
Transmission Corporation; Notice of
Proposed Changes in FERC Gas Tariff

May 1, 2003.

Take notice that on April 28, 2003,
CenterPoint Energy Mississippi River
Transmission Corporation (MRT)
tendered for filing, as part of its FERC
Gas Tariff, Third Revised Volume No. 1,
the following revised tariff sheets to be
effective May 29, 2003:

Fourth Revised Sheet No. 40
Second Revised Sheet No. 177
Original Sheet No. 178
Original Sheet No. 179

Sheet Nos. 180-182

MRT states that the purpose of this
filing is to revise the provisions of the
General Terms and Conditions of MRT’s
tariff relating to capacity releases when
the Releasing Customer is not
creditworthy.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.314 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
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Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.
Comment Date: May 12, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. 03—11386 Filed 5—6—03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. PRO3-11-001]

Enbridge Pipelines (Louisiana
Intrastate) LLC; Notice of Petition for
Rate Approval

May 1, 2003.

Take notice that on April 25, 2003,
Enbridge Pipelines (Louisiana Intrastate)
LLC (Enbridge) filed an amendment to
its petition for rate approval, originally
filed on March 19, 2003. Enbridge
requests a maximum interruptible
transportation rate of $0.3168 per Dth,
as compared to the $0.1544 per Dth
requested in its March 19 petition.

Enbridge states that pursuant to
section 284.123(b)(2)(ii), if the
Commission does not act within 150
days, the rates will be deemed to be fair
and equitable and not in excess of an
amount which interstate pipelines
would be permitted to charge for similar
transportation service. The Commission
may, prior to the expiration of the 150
day period, extend the time for action or
institute a proceeding to afford parties
an opportunity for written comments
and for the oral presentation of views,
data, and arguments.

Any person desiring to participate in
this rate proceeding must file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington DC 20426,
in accordance with Sections 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed with the Secretary
of the Commission on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be

taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
petition for rate approval is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits I the docket number
field to access the document. For
Assistant, call (202) 502—8222 or for
TTY, (202) 502—8659. Comments,
protests and interventions may be filed
electronically via the Internet in lieu of
paper. The Commission strongly
encourages electronic filings.See 18 CFR
385.2001(1)(iii) and the instructions on
the Commission’s Web site under the
“e-Filing” link.

Comment Date: May 8, 2003.
Magalie R. Salas,
Secretary.

[FR Doc. 03-11383 Filed 5-6—03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-357-000]

Guardian Pipeline, L.L.C.; Notice of
Proposed Changes in FERC Gas Tariff

May 1, 2003.

Take notice that on April 29, 2003,
Guardian Pipeline, L.L.C. (Guardian),
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1,
revised tariff sheets listed in Appendix
A attached to the filing, to be effective
June 1, 2003.

Guardian states that the purpose of
this filing is to make certain
housekeeping changes to its tariff,
enhance the delivery point tolerance
under the scheduling charges provisions
in its tariff, and provide for secondary
point rights and overrun provisions
under Rate Schedule EAW.

Guardian states that copies of this
tariff filing are being served on its
shippers and the Wisconsin and Illinois
public service commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.314 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will

be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.
Comment Date: May 12, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. 03—-11389 Filed 5-6—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-353-000]

Portland Natural Gas Transmission
System; Notice of Proposed Change in
FERC Gas Tariff

May 1, 2003.

Take notice that on April 28, 2003,
Portland Natural Gas Transmission
System (PNGTS) tendered for filing to
its FERC Gas Tariff, Original Volume
No. 1, the following revised tariff sheets,
to become effective on June 1, 2003:

First Revised Sheet No. 1
First Revised Sheet No. 2
Sixth Revised Sheet No. 100
Original Sheet No. 214
Original Sheet No. 215
Original Sheet No. 216
Original Sheet No. 217
Original Sheet No. 218
Second Revised Sheet No. 302
Second Revised Sheet No. 307
Second Revised Sheet No. 326
Second Revised Sheet No. 339
Original Sheet No. 560
Original Sheet No. 561
Original Sheet No. 562
Original Sheet No. 563
Original Sheet No. 564
Original Sheet No. 565
Original Sheet No. 566

PNGTS states that the purpose of its
filing is to establish a new Rate
Schedule FT-Flex, which is a firm
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service when scheduled, subject to
PNGTS’s right to “not schedule” service
on up to ten days each month. PNGTS
states that it is proposing this service to
provide additional options to shippers
who generally need firm service, but can
accept periodic interruption of their
service in exchange for a lower
reservation rate. PNGTS states that no
new facilities are required to provide
FT-Flex service, and PNGTS will incur
only nominal additional costs.

PNGTS states that copies of this filing
are being served on all jurisdictional
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.314 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Comment Date: May 12, 2003.

Magalie R. Salas,

Secretary.

[FR Doc. 03—11385 Filed 5—6—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-356-000]

Southern Star Central Gas Pipeline,
Inc.; Notice of Proposed Changes in
FERC Gas Tariff

May 1, 2003.

Take notice that on April 29, 2003,
Southern Star Central Gas Pipeline, Inc.
(Southern Star) tendered for filing as
part of its FERC Gas Tariff, Original
Volume No. 1, the tariff sheets listed in
Appendix A to the filing, to become
effective June 1, 2003:

Southern Star states that the purpose of this
filing is to allow Southern Star to become
a daily allocation pipeline.

Southern Star states that copies of the
transmittal letter and appendices are being
mailed to Southern Star’s jurisdictional
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.314 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—-8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Comment Date: May 12, 2003.

Magalie R. Salas,

Secretary.

[FR Doc. 03—11388 Filed 5—6—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-355-000]

Texas Gas Transmission Corporation;
Notice of Proposed Changes in FERC
Gas Tariff

May 1, 2003.

Take notice that on April 28, 2003,
Texas Gas Transmission Corporation
(Texas Gas) tendered for filing, as part
of its FERC Gas Tariff, First Revised
Volume No. 1, the revised tariff sheets
listed in Appendix A to the filing, with
a effective date of June 1, 2003.

Pursuant to the Approved Settlement
in Docket No. RP00-260-000, et al.,
Texas Gas is filing to implement the
required unit rate reductions, effective
June 1, 2003, resulting from the
termination of the NGPL X-129 firm
transportation agreement.

Texas Gas states that the tariff sheets
reflect the unit rate reduction to: NNS
and FT demand rates of $0.0066; STF
peak demand rate of $0.0099; STF off-
peak demand rate of $0.0043; SNS up to
1416 hourly flow demand rate of $0.0066;
SN greater than V16 up to ¥1z hourly
flow hourly overrun rate of $0.0088;
SNS greater than V412 hourly flow hourly
overrun rate of $0.0132; NNS, FT, STF
and SNS commodity rates of $0.0001; IT
peak commodity rate of $0.0100; IT off-
peak commodity rate of $0.0044; and
SGT rate of $0.0133. Additionally,
Texas Gas proposes to remove language
from Section 18 of its General Terms
and Conditions (GTC) governing
Availability of Third-Party Pipeline
Capacity as a result of the abandonment
of the NGPL X—129 firm transportation
agreement.

Texas Gas states that copies of this
filing have been served upon all of
Texas Gas’s jurisdictional customers,
interested state commaissions, and the
Commission Staff.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.314 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
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Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.
Comment Date: May 12, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. 03-11387 Filed 5—-6—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP03-172-001]

Transcontinental Gas Pipe Line
Corporation; Notice of Compliance
Filing

May 1, 2003.

Take notice that on April 28, 2003,
Transcontinental Gas Pipe Line
Corporation (Transco), tendered for
filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1, Ninth
Revised Sheet No. 159, Eighth Revised
Sheet No. 200, Third Revised Sheet No.
200A and Sixth Revised Sheet No. 225
proposed effective May 1, 2003.

Transco states that the instant filing is
submitted in compliance with the
Commission’s order issued April 14,
2003, in Docket No. RP03-172-000
which required Transco to file revised
tariff sheets providing that both
replacement and releasing shippers can
use multiple segmented transactions
that may consist of forwardhauls and
backhauls up to the shippers’ MDQ to
the same point within or outside the
primary path at the same time.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to

the proceedings. This filing is available
for review at the Commission in the
Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the “FERRIS”
link. Enter the docket number excluding
the last three digits in the docket
number field to access the document.
For assistance, please contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Protest Date: May 12, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. 03-11384 Filed 5—-6—03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EG03-62-000, et al.]

New Millennium Power Partners. LLC,
et al.; Electric Rate and Corporate
Filings

May 1, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. New Millennium Power Partners,
LLC

[Docket No. EG03-62—-000]

Take notice that on April 29, 2003,
New Millennium Power Partners, LLC
(New Millennium) filed with the
Federal Energy Regulatory Commission
(Commission) an application for
determination of exempt wholesale
generator status pursuant to Section
32(a)(1) of the Public Utility Holding
Company Act of 1935, as amended. New
Millennium states that it is a limited
liability company that will be engaged
directly or indirectly and exclusively in
the business of owning or operating, or
both owning and operating an eligible
facility (Millennium Project), consisting
of a natural gas-fired, combined cycle
power plant of approximately 360
megawatts of capacity in Charlton,
Massachusetts. New Millennium states
that the Millennium Project commenced
commercial operation in April 2001.
New Millennium indicates that all
output from the Millennium Project will
be sold by New Millennium exclusively
at wholesale.

New Millennium states that copies of
the Application have been served upon
the U.S. Securities and Exchange
Commission, the Massachusetts
Department of Telecommunications and
Energy and the California Public
Utilities Commission.

Comment Date: May 22, 2003.

2. New Harquahala Generating Co.,
LLC

[Docket No. EG03-63-000]

Take notice that on April 29, 2003,
New Harquahala Generating Co., LLC
(New Harquahala) filed with the Federal
Energy Regulatory Commission
(Commission) an application for
determination of exempt wholesale
generator status pursuant to Section
32(a)(1) of the Public Utility Holding
Company Act of 1935, as amended. New
Harquahala states that it is a limited
liability company that will be engaged
directly or indirectly and exclusively in
the business of owning or operating, or
both owning and operating an eligible
facility (Harquahala Project), consisting
of a natural gas-fired, combined cycle
power plant of approximately 1,050
megawatts of capacity in Maricopa
County, Arizona. Harquahala states that
the Harquahala Project is expected to
commence commercial operation in the
third quarter of 2003, and that all output
from the Harquahala Project will be sold
by New Harquahala exclusively at
wholesale.

Harquahala further states that copies
of the Application have been served
upon the U.S. Securities and Exchange
Commission, the Arizona Corporation
Commission and the California Public
Utilities Commission.

Comment Date: May 22, 2003.

3. New Athens Generating Company,
LLC

[Docket No. EG03-64—-000]

Take notice that on April 29, 2003,
New Athens Generating Company, LLC
(New Athens) filed with the Federal
Energy Regulatory Commission
(Commission) an application for
determination of exempt wholesale
generator status pursuant to Section
32(a)(1) of the Public Utility Holding
Company Act of 1935, as amended. New
Athens states that it is a limited liability
company that will be engaged directly
or indirectly and exclusively in the
business of owning or operating, or both
owning and operating an eligible facility
(Athens Project), consisting of a natural
gas-fired, combined cycle power plant
of approximately 1,080 megawatts of
capacity in Greene County, New York.
New Athens states that the Athens
Project is expected to commence
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commercial operation in the third
quarter of 2003, and that all output from
the Athens Project will be sold by New
Athens exclusively at wholesale.

New Athens states that copies of the
Application have been served upon the
Securities and Exchange Commission,
the New York Public Service
Commission and the California Public
Utilities Commission.

Comment Date: May 22, 2003.

4. New Covert Generating Co., LLC

[Docket No. EG03-65-000]

Take notice that on April 29, 2003,
New Covert Generating Co., LLC (New
Covert) filed with the Federal Energy
Regulatory Commission (Commission)
an application for determination of
exempt wholesale generator status
pursuant to Section 32(a)(1) of the
Public Utility Holding Company Act of
1935, as amended. New Covert states
that it is a limited liability company that
will be engaged directly or indirectly
and exclusively in the business of
owning or operating, or both owning
and operating an eligible facility (the
Covert Project), consisting of a natural
gas-fired, combined cycle power plant
of approximately 1,170 megawatts of
capacity in Covert Township, Van
Buren County, Michigan. New Covert
states that the Covert Project is expected
to commence commercial operation in
the fall of 2003, and that all output from
the Covert Project will be sold by New
Covert exclusively at wholesale.

New Covert states that copies of the
Application have been served upon the
U.S. Securities and Exchange
Commission, the Michigan Public
Service Commission, and the California
Public Utilities Commission.

Comment Date: May 22, 2003.

5. Allegheny Energy Supply
Conemaugh, LLC

[Docket No. EG03-66-000]

Take notice that on April 29, 2003
Allegheny Energy Supply Conemaugh,
LLC (Allegheny Conemaugh) filed an
Application for Determination of
Exempt Wholesale Generator Status
with the Federal Energy Regulatory
Commission (Commission) pursuant to
Section 32(a)(1) of the Public Utility
Holding Company Act of 1935, as
amended (PUHCA), all as more fully
explained in the Application.

Allegheny Conemaugh states that it is
a Delaware limited liability company
whose membership interest is wholly-
owned by Allegheny Energy Supply
Company, LLC, approximately 98
percent of whose membership interest is
in turn owned by Allegheny Energy,
Inc., a registered public utility holding
company under PUHCA.

Comment Date: May 22, 2003.

6. Midwest Independent Transmission
System Operator, Inc.

[Docket Nos. ER98-1438-018, ER02-111—
008]

Take notice that on April 25, 2003,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
tendered for filing proposed revisions to
the Midwest ISO Open Access
Transmission Tariff, FERC Electric
Tariff, Second Revised Volume No. 1, in
compliance with the Commission’s
Order in Midwest Independent
Transmission System Operator Inc., 103
FERC 9 61,038. The Midwest ISO has
requested an effective date of April 1,
2003 consistent with the Commission’s
Order on compliance.

The Midwest ISO states that it has
also requested waiver of the service
requirements set forth in 18 CFR
385.2010. The Midwest ISO indicates
that it has electronically served a copy
of this filing, with attachments, upon all
Midwest ISO Members, Member
representatives of Transmission Owners
and Non-Transmission Owners, the
Midwest ISO Advisory Committee
participants, Policy Subcommittee
participants, as well as all state
commissions within the region. In
addition, Midwest ISO states that the
filing has been electronically posted on
the Midwest ISO’s Web site at
www.midwestiso.org under the heading
“Filings to FERC” for other interested
parties in this matter. The Midwest ISO
indicates that it will provide hard
copies to any interested parties upon
request.

Comment Date: May 16, 2003.

7. Conectiv Energy Supply, Inc.

[Docket No. ER00-1770-005]

Take notice that on April 25, 2003,
Conectiv Atlantic Generation (CAG) and
Conectiv Delmarva Generation (CDG)
tendered for filing their triennial market
power analysis in support of its market-
based rate authority in compliance with
the Commission’s April 2t, 2000, Order
accepting CAG’s and CDG’s updated
market-based tariffs. Conectiv Energy
Supply, Inc., 91 FERC { 61,076.

Comment Date: May 16, 2003.

8. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER02—108-009]

Take notice that on April 25, 2003,
the Midwest Independent Transmission
System Operator, Inc. (Midwest ISO)
submitted for filing proposed revisions
to Attachment S—1 (Independent Market
Monitor Retention Agreement) and
Exhibit A of Attachment S—1

(Independent Market Monitor Conflicts
Policy) of the Midwest ISO Open Access
Transmission Tariff (OATT), FERC
Electric Tariff, Second Revised Volume
No. 1, in order to correctly reference and
include the Market Monitor Conflicts
Policy as Exhibit A to Attachment S—1.

The Midwest ISO has requested
waiver of the Commission’s sixty (60)-
day notice provision of Section 205 of
the Federal Power Act in order to
accommodate an effective date of
December 23, 2002, the same effective
date as Attachment S—1.

The Midwest ISO has also requested
waiver of the service requirements set
forth in 18 CFR 385.2010. The Midwest
ISO states that it has electronically
served a copy of this filing, with
attachments, upon all Midwest ISO
Members, Member representatives of
Transmission Owners and Non-
Transmission Owners, the Midwest ISO
Advisory Committee participants,
Policy Subcommittee participants, as
well as all state commissions within the
region. In addition, Midwest ISO states
that the filing has been electronically
posted on the Midwest ISO’s Web site
at www.midwestiso.org under the
heading “Filings to FERC” for other
interested parties in this matter. The
Midwest ISO indicates that it will
provide hard copies to any interested
parties upon request.

Comment Date: May 16, 2003.

9. Idaho Power Company

[Docket No. ER03—66-003]

Take notice that on April 28, 2003,
Idaho Power Company submitted
revisions to its January 27, 2003,
compliance filing in Docket No. ER03—
66—002.

Comment Date: May 19, 2003.

10. Southern Company Services, Inc.

[Docket No. ER03-211-003ER03-212-003]
Take notice that on April 28, 2003,
Southern Company Services, Inc. (SCS),
on behalf of Georgia Power Company,

submitted a compliance filing in
accordance with the Federal Energy
Regulatory Commission’s Order issued
March 28, 2003, in Southern Company
Services, Inc., 102 FERC g 61,343.
Comment Date: May 19, 2003.

11. American Electric Power Service
Corporation, Commonwealth Edison
Company, The Dayton Power and Light
Company, and PJM Interconnection,
LLC

[Docket No. ER03-262-002]

Take notice that on April 23, 2003,
American Electric Power Service
Corporation on behalf of Appalachian
Power Service Company, Columbus
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Southern Power Company, Indiana
Michigan Power Company, Kentucky
Power Company, Kingsport Power
Company, Ohio Power Company and
Wheeling Power Company;
Commonwealth Edison Company and
Commonwealth Edison Company of
Indiana, Inc.; and The Dayton Power
and Light Company (Dayton)
(collectively the Companies) filed part
33 information in compliance with the
Commission’s April 1, 2003 Order and
in support of approval for Dayton’s
proposed transfer. The Companies state
that the information relates to a
pro